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) Editorial

The Rajiv Gandhi Institute for Contemporary Studies (RGICS) is the knowledge
affiliate of the Rajiv Gandhi Foundation. RGICS carries out research and
analysis as well as policy advocacy on contemporary challenges facing India.
RGICS currently undertakes research studies on the following five themes of
general public utility including:

« Constitutional Values and Demaocratic Institutions

« Growth with Employment

« Governance and Development

« Environment, Natural Resources and Sustainability
« India’s Place in the World

The January 2024 issue of Policy Watch is on the theme Constitutional Values
and Democratic Institutions. This issue is focussed on the fact that our
Constitutional Values and Democratic Institutions are under serious threat.

The first article is by Pratap Bhanu Mehta, the scholar interpreter of our
maladies, offers an overview. Mehta asserts that “The biggest challenge we
face in acknowledging ... that we are still bewitched by the pseudo constitutional
facades of our Republic — as if the forms and processes of Parliament, rules of
procedure, legal redress, constitutional morality, institutions or even the
terminology of parliamentary democracy can save us. The recourse to this
formal language of democracy serves increasingly to provide a constitutional
veneer to what is in effect, an unconstitutional concentration of power.” This
article was first published in The Indian Express, December 22, 2023 and is
reproduced with gratitude.

The second article is by RGICS Visiting Fellow, Arnab Bose written with the
guidance of the undersigned. He carried out a detailed study of various
constitutional violations and over 30 such cases have been documented in
detail, which will be published separately. In this abridged article, the violations
are grouped along the four Preamble values — Justice, Liberty, Equality and
Fraternity and three sets of Democratic Institutions — the Legislature, the
Judiciary and the Executive. Arnab Bose demonstrates that the Executive has
not only encroached upon the powers of the Legislature and the Judiciary, but
also of States and even the Fourth Estate — the press. These constitutional
violations have created fissures in the social cohesion of India.

Social cohesion is what the third article, by Col (retd.) Ravinder Pal Singh
strongly argues for, based on the foundation of the values and principles of the
Indian Constitution. Apart from stating that social cohesion is necessary as
mankind needs to live in harmony in an inclusive society, Ravi Singh, formerly of
the Stockholm International Peace Research Institute (SIPRI), argues that social
cohesion provides essential preconditions for socio-economic development and
national security. He asks: "Can divided societies develop a security structure
that will protect the country without an ideology of national unity?”



In a practical attempt to build social cohesion, Rahul Gandhi had conducted the Bharat Jodo Yatra from
Kanyakumari to Kashmir in 2002-2023. Earlier this month, Rahul Gandhi embarked on Bharat Jodo Nyay Yatra
which started in Manipur on 14th Jan 2024 and will end in Mumbai in March 2024. The Yatra is an assertion of our
Constitutional Values and Democratic Institutions. His first Bharat Jodo Yatra was first and foremost an assertion of
Mohabbat - Fraternity, and the second one is an assertion of Nyay- Justice. In both he asserts fearlessness —
which is the very foundation of Liberty. And everywhere he talks about Equality — the need for all of us to
appreciate that the value of all human lives is equal.

We carry two links to videos of Bharat Jodo Nyay Yatra. The first video is titled Nyay: The Path To Peace In
Manipur. It shows the women of Manipur in conversation with Rahul Gandhi during the first day of his Bharat Jodo
Nyay Yatra in Manipur. And the second video is on day 2 when Rahul Gandhi reaches Relief Camps In Moirang,
Manipur .

We hope this issue is found useful and interesting by our readers.

Vijay Mahajan, Director,
Rajiv Gandhi Institute for Contemporary Studies (RGICS)
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It is a monumental tragedy that the government’s suspension of more than 140 MPs is still being seen
merely as a political contest between the government and the Opposition. It is rather the latest
expression of a radical change in the type of regime we inhabit: The collapse of parliamentary
democracy.

The biggest challenge we face in acknowledging this fact is that we are still bewitched by the pseudo
constitutional facades of our Republic — as if the forms and processes of Parliament, rules of procedure,
legal redress, constitutional morality, institutions or even the terminology of parliamentary democracy can
save us.

The recourse to this formal language of democracy serves increasingly to provide a constitutional veneer
to what is in effect, an unconstitutional concentration of power.

The Chief Justice of India can give almost a daily lecture on constitutional morality, even as the Supreme
Court loses any will to stand up for it. The ruling dispensation can, without a trace of irony, speak of
parliamentary decorum, even as Parliament is effectively dead as an institution.

The media speaks of this as a contest between the government and the Opposition, even as the
government puts chains on the wrists of Opposition members and silences them.

|
https://indianexpress.com/article/opinion/pratap-bhanu-mehta-parliamentary-democracy-bharat-india-mps-suspension-20776 60/
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The site of public opinion formation, the media, with a few honourable exceptions, fecklessly worships
power, or even worse, creates appropriate diversions for it. Elections are still keenly contested, even
though post-election we do our best to ensure that any contestation over policies, ideas, or any measure
of accountability is effectively muzzled.

It is no secret that the separation of powers has long been dead as an idea. In most parliamentary
democracies, executive and legislative power has increasingly been fused. This has been a process long
in the making and has roots in the nature of party government. It is for this reason that many writers,
most recently Bhanu Dhamija, have been advocating a presidential system — at least it makes the nature
of our politics explicit.

As we are learning, neither presidential nor parliamentary forms are guarantees of liberty. One of the
challenges of this moment is that there are two incommensurable languages, both claiming to be
democracy at work. In one language, democracy is about the personification of popular will. This is the
popular will institutionalised in a single person, Prime Minister Narendra Modi, and enacted through his
party. In this conception, he wields power, without any seriously effective constitutional limitations.

This is as near to an elected dictatorship as we can get — unprecedented concentration of power and
monopolisation of all organs of the state. This is being opposed, not by a counter-power that can equally
project a popular imprimatur — it is rather speaking the language of rules, norms, processes and
discussion. It has to put together a coalition of competing groups, not a party with a united will. In the
former conception, democracy is about organising effective power and personifying it; in the latter, it is
about dispersing it and making it safe for liberty.

The disquieting thought we have to confront is whether we are in a democracy that is instinctively now
attracted by power. One might ask, why does the government have to act in such a high-handed
manner? It has a parliamentary majority. It would have done the Home Minister no harm to give a
textbook statement on the canister episode in Parliament. But as with many things with this government,
the impunity is a point: In a democracy attracted by power rather than constitutional form, more by the
personification of popular will than liberty, power will continually need to be projected.

And nothing speaks of power projection more effectively than a form of constitutional impunity. In fact,
one of the paradoxes of Narendra Modi is this: The more he is accused of impunity, the more his
attraction grows, because the criticism ultimately acknowledges and reinforces the fact of his power,
even as it seeks to question its legitimacy. Marx had written perceptively of Victor Hugo'’s critique of Louis
Bonaparte 1.

Even criticisms, such as Hugo's, that ascribe the subversion of democracy to one man, “ended up
making that individual great”, against the author’'s own intentions, “by ascribing to him a personal power
of initiative unparalleled in world history”. The permanent revolution of this government is the constant
deployment of power till all countervailing power is extinguished. The disquieting question is: What is the
social condition that makes putting personality in the place of a constitution attractive?

This monopolisation of power can be deployed for many purposes. Some of these purposes are
instrumentally attractive. But if it is aimed at altering the fundamental nature of our regime, it is nothing
short of a constitutional coup d’etat. India’s laws on civil liberties have never been perfect.


https://indianexpress.com/about/narendra-modi/

But the direction of almost every legislation this government has introduced has one singular aim: To
weaken the protection of individual rights, to give the government more powers of surveillance and
control and to render the citizens more transparent to the government than the government is to the
citizens.

The three criminal code bills that the Lok Sabha has just passed and the Telecommunications Bill are
just the two most recent instances. The Criminal Code Bills attest to the inverted politics of our time. First,
the Bills are being touted as an act of decolonisation. The three bills are named Nyaya, Nagrik and
Sakshya, as if they were about justice, citizenship and transparent evidence.
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It is astounding that decolonisation has come to mean more arbitrary power to the state. They are attractive not
because they decolonise, but because they consolidate more power and constitutionalise impunity. This is not the
place for a detailed analysis, but if you think giving more police powers to the state is your idea of decolonisation,
then you have become an exemplar of the worship of state power that Indian democracy is increasingly becoming.

But, in a way, the lack of public outrage on the Bills, or indeed on virtually the entire Opposition being suspended,
may simply be a function of the fact that there is no appetite for constitutional forms left.

When Modi assumed office, he kissed the steps of Parliament as he entered it on May 20, 2014. It was a nod to
the sanctity of Parliament. But it turned out to be him kissing his own power. For Parliament without Opposition is
simply the unbridled power of the executive. He was kissing, not a representative institution, but a Parliament that
now rests entirely in the personal of the leader.

The writer is Contributing Editor, The Indian Express
This article was first published in The Indian Express, December 22, 2023 and is reproduced with gratitude.
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3) Violation of Constitutional Values and Democratic

Institutions

Arnab Bose

3.1 Violation of Constitutional Values

The preamble of the Constitution of India states:

it wt ,THE PEOPLE OF INDIA,, having solemnly
resolved to constitute Incia into a SOVEREIGN DEMO-
CRATIC REPUBLIC &nd fo secure fo all its citizens:
JUSTICE, social.economic and political;
LIBERTY of thought, expression, belief. faith and
worship ;
EQUALITY of siatus and of opportunity;
and to promote among them all
FRATERNITY assuring the dignity of the individual
and the unity of the Nation: |
IN OUR CONSTITUENT ASSEMBLYhis twenty-
sixth day of November, 1949, do HEREBY ADOPT,
ENACT AND GIVE TO OURSELVES THIS
|| CONSTITUTION.
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In this study, we document how the values laid down in the preamble have been grossly violated most
intensely in the period since 2014.



3.1.1 Justice

The Preamble to the Constitution of India reflects the fundamental values, philosophy and objectives of
the Constitution. The term ‘justice’ within the Preamble embraces three distinct aspects — political, social,
and economic? The term Political justice is broadly related to the notions of political and civil liberties. It
entails establishing the rule of law, removing arbitrariness from government, as well as providing citizens
with an equal access to, and an equal voice in the government. Social and economic justice, on the other
hand, is about eliminating the fundamental social and economic inequalities present in society. The
Founding Fathers of the Constitution recognized that political justice by itself would not be sufficient to
solve the socio-economic problems which are deep rooted in society> Therefore, they stressed that the
ultimate objective of political justice has to be in the creation of a new social order based on the doctrine
of social and economic justice.4

The core commitment to social, economic and political justice lies in parts Ill and IV of the Constitution,
i.e. in the Fundamental Rights and in the Directive Principles of State Policy. These constitute the
conscience of the Constitution. While the Fundamental Rights are justiciable, the Directive Principles are
not. The latter, however, are no less important. The reason for the distinction between the two is that,
while the State could straightaway guarantee political and civil liberties contained under ‘Fundamental
Rights’, it could only secure economic and social justice over a period of time, as the process of social
and economic change took place® Though the latter set of rights could not be made justiciable,
nonetheless the State was duty bound to do its utmost to apply these precepts when making laws.

The essence of the Directive Principles is contained in articles 38(1) and 38(2) of the Constitution. Article
38(1) lays down that “the State shall strive to promote the welfare of the people by securing and
protecting as effectively as it may, a social order in which justice, social, economic, and political, shall
inform all the institutions of the national life.”®And, article 38(2) states, “the state shall, in particular, strive
to minimize the inequalities in income, and endeavour to eliminate inequalities in status, facilities and
opportunities, not only amongst individuals but also amongst groups of people residing in different areas
or engaged in different vocations.” Essentially, the Directive Principles enshrine the social and economic
precepts, which aim at realizing the goal of a Welfare State.

In its pursuit of social and economic justice the Constitution of India has abolished untouchability,
prohibited exploitation of women, children and other weaker sections, protected interests and rights of
minorities and tribal people and advocated affirmative action to raise the standard of the people
oppressed over the ages. The ideal of a just and egalitarian society remains one of the foremost
commitments under the Constitution.

The following are some instances where the constitutional notion of justice had been undermined. The
discussion is limited to issues of social and economic justice.

2
The Preamble to the Indian Constitution

’ Granville Austin, the Indian Constitution—Cornerstone of a Nation, Oxford, 1966.
* Ibid

° D.D Basu, Introduction to the Constitution of India, Prentice Hall of India Pvt. Ltd.
6Article 38(1) of the Indian Constitution

7
Article 38(2), Ibid



Executive Interference in Judicial Appointments: NJAC Act 2014

In the early decades after independence judicial appointments were made primarily by the executive after
consultation with the judiciary. Although it was not specifically provided for anywhere, the norm of
seniority was always followed in the appointment of Judges. However, the elevation of Justice A.N. Ray
to the post of Chief Justice of India created controversy when he was appointed the CJI superseding
three senior judges.8

Consequently, questions were raised over the independence of the judiciary. The provisions dealing with
the appointment and transfer of judges came up for review in S.P. Gupta v President of India (First
Judges Case) in 1981° In the said case, it was held by the SC that the opinion of the Chief Justice did not
have primacy, and the Union Government was not bound to act in accordance with the opinion of the
constitutional functionaries, as the Executive was accountable, but the Judiciary had no accountability.
This ruling gave the executive primacy over judicial appointments.

In Supreme Court v Union of India (Second Judges Case) in 1993 nine judge bench of the SC
overruled the First Judges Case and held that in the event of disagreement in the process of
consultation, the view of judiciary was primal, and the executive could appoint judges only if it was in
conformity with the opinion of the Chief Justice. This case led to the introduction of the collegium system
consisting of the CJI and two senior most judges of the SC.

Source: Image

Thereatfter, in the third judges’ case in 1998?]the SC expanding the collegium system to a five member
body, which included the CJI and four more senior most judges, clarified that it was not the CJI's
individual opinion that mattered, but an institutional opinion formed in consultation with the senior-most
judges. At the time, procedures and guidelines were laid down regarding judicial appointments and the
opinion of the collegium was made binding on the President, while the executive’s role was reduced to a
minimum. Thus, the Collegium system of appointment became the law of the land. This judgment
reduced the role of the Executive in judicial appointments and finally established judicial independence
over appointments.

8
https://indianlegalsolution.com/justice-a-n-ray-know-your-judges/

9
AIR 1982 SC 149

10

(1993) Supp 2 SCR 659
Il

1998 Supp 2 SCR 400

10
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However over the years several critiques of the collegium system emerged.lﬁzirstly, it was considered to
be an over-reading of the constitutional provisions. It was argued that if it was the intent of the framers to
have a collegium, the Constitution would have explicitly stated this. Secondly, the system of
appointments also attracted criticism for carrying nepotistic tendencies. Several scholars pointed out that
a system like this, where the judiciary itself decides who becomes the part of the judiciary, is highly
susceptible to favouritism, and may even result in a situation of judicial aristocracy13

In this context Ambedkar himself had commented, "I personally feel, no doubt, that the Chief Justice is a
very imminent person. But after all the Chief Justice is a man with all the failings, all the sentiments and
all the prejudices which we as common people have; and to allow him practically a veto upon the
appointment of judges is really to transfer the authority to the Chief Justice which we are not prepared to
vent in the president or on the Government of the day. | therefore think that is also a dangerous
proposition....Nowhere in the world, judges appoint judges. Does it mean no other country has an
independent judiciary? The independence of a judge comes from his character and not from the source
of appointment.

Owing to these criticisms, the Collegium system was sought to be done away with right fror1151990 with
the 67th Constitutional Amendment Bill. Thereafter, this was followed by three more attempts. The latest
attempt came when the National Judicial Appointments Commission Act, 2014 was introduced with the
99th Constitutional Amendment bill and received presidential assent.1®

F\
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The collegium was to be replaced by the NJAC which comprised of 6 members, which included the CJI,
2 senior most judges, the Law Minister and 2 more eminent membersPHowever, the NJAC was criticized
for having too much reliance on the executive and thereby undermining judicial independencel.slt was felt
that, if the executive had influence over who to appoint, the appointments would be political andl the
judgments would favour the executive. Consequently, in Supreme Court v Union of India in 2015 the
NJAC Act and the 99th Constitutional Amendment was struck down by the Supreme Court on grounds of
violation of the basic structure.

12

Prashant Bhushan, The Dinakaran Imbroglio: Appointments and Complaints against Judges, 44 EPW 10 (2009).
13

Ibid
14

Dr. BR Ambedkar, CAD, Vol. Vill, 24th May, 1949

15
82nd Constitutional Amendment Bill in 1997, 98th Constitutional Amendment Bill in 2003 and the |20th Constitutional Amendment Bill in 2013

11


https://www.legaleraonline.com/h-upload/2020/10/08/281623-supreme-court-2.webp

The SC held that, “it is difficult to hold that the wisdom of appointment of judges can be shared with the
political-executive. In India, the organic development of civil society has not as yet sufficiently evolved.
The expectation from the judiciary, to safeguard the rights of the citizens of this country, can only be
ensured, by keeping it absolutely insulated and independent, from the other organs of governance”. 20

But the Bench admitted that all was not well with the collegium system of “judges appointing judges”, and
that the “time was ripe to improve the 21-year-old collegiums system of judicial appointments.”21

While the above criticisms of the collegium system are valid and the system is in need of reforms,
however, judicial accountability should not become an excuse to go back to system of executive
intervention in the judiciary. It needs to be recognized that the primary role of the judiciary is to protect
the Constitution from arbitrary executive action.

The Courts act as the final arbiter of constitutional disputes, and can overrule not merely ordinary law
enacted by a legislature, but, after the Kesavananda Bharati case??also constitutional amendments,
which in the courts’ view infract the “basic structure” of the constitution.

Thus, the institutional integrity of the judiciary requires the courts to enjoy the confidence of the public.
Society needs to see judges as bastions of justice, who will stay independent of government to uphold
the people’s most fundamental rights.

The NJAC by enabling executive intervention into judicial appointments infringed upon this primary role
of the judiciary and undermined judicial independence.
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16

https://www.thehindu.com/specials/in-depth/njac-vs-collegium-the-debate-decoded/article6 | 47077 6.ece
17

NJAC Act, 2014

18
C. Raj Kumar & Khagesh Gautam, Questions of Constitutionality — The National Judicial Appointments Commission, 50 EPW 42 (2015); Indira Jaising,
National Judicial Appointments Commission — A Critique, 49 EPW6 (2014).

19
(2016) 5 SCC |
20
Ibid
21
Ibid
22
AIR 1973 SC 1461

12
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Three Laws Replacing the Indian Penal Code, Criminal Procedure Code and the Evidence Act

Source: Image

Citizens suffering from any act of injustice first turn to the police and then to the law courts to seek
justice. Yet this has remedy seeking process has received a serious setback recently. In the final week of
its winter session in 2023, Parliament passed the Bharatiya Nyaya (Second) Sanhita, 2023, the Bharatiya
Sakshya (Second) Bill, 2023 and the Bharatiya Nagarik Suraksha (Second) Sanhita, 2023 to replace
three older laws.

According to the current legal framework under the Criminal Procedure Code, an accused person cannot
be kept in police custody for more than 15 days after being apprehended. After this period, they must
necessarily be committed into judicial custody. The overarching condition is that total detention must not
last 60 or 90 days, depending on the nature of offence. Under the Bharatiya Nagarik Suraksha (Second)
Sanhita, though, the 15-day custody can be sought in parts throughout the 60- or 90-day period by the
police.

As a result, the police may be able to seek custody of someone committed to judicial custody. No criteria
or guidelines are given for the use of this power, which means that the police will have unchecked
discretion to do this?®Such switching between the two types of custody may effectively negate the ability
of the accused to secure bail, since bail for cognisable offences can only be secured from judicial
custody.

Another roadblock in securing bail has been inserted by the Bharatiya Nagarik Suraksha (Second)
Sanhita through the provision that those charged with multiple offences cannot secure mandatory bail
currently available under the Criminal Procedure Code.

Under the Code, an undertrial who has served half the maximum prescribed imprisonment for an offence
must be released on a personal bond, except when the offence is punishable by death. Because of the
new provision, the police may be able to cut off the possibility of mandatory bail by booking an accused
person under multiple similar offences.

23
https://scroll.in/article/ 106 | 47 6/how-modi-governments-new-criminal-laws-drastically-increase-police-bowers
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The Bharatiya Nagarik Suraksha (Second) Sanhita also limits the scope for plea bargaining, wherein an
accused, for certain categories of offences, may plead guilty to a lesser offence and a reduced sentence.
It is now stipulated that the accused must apply for plea bargaining within 30 days of the framing of
charges.

Due to these provisions, the problem of overcrowding of prisons in India could get even worse.

There are certain key areas in which the power of the police over citizens has risen under these new
laws. Under the Bharatiya Nagarik Suraksha (Second) Sanhita and the Bharatiya Sakshya (Second) Bill,
police officers can compel an accused person to produce their digital devices for investigation and
access their contents. There are no guidelines provided for how the police may handle these devices.

This opens the possibility that the police could manipulate and misuse these devices. This also impinges
on the fundamental right to privacy of accused persons. It opens the possibility of the police accessing
privileged communications, such as those between the accused and their lawyers or their spouse, which
are otherwise protected under the Bharatiya Sakshya (Second) Bill.

Privacy concerns also arise from the provision of the Bharatiya Nagarik Suraksha (Second) Sanhita that
empowers a magistrate to collect the fingerprints and voice samples of any person, regardless of
whether they are accused of an offence.

Under the Criminal Procedure Code, a magistrate can only collect handwriting or signature samples of
those arrested in connection with an offence. The Criminal Procedure (ldentification) Act, 2022, that
allows the police to collect a broader range of personal data from any person, including various biological
samples, is currently under challenge before the Delhi High Court on the grounds that it violates privacy.

Secondly, the Bharatiya Nagarik Suraksha (Second) Sanhita also provides the police with nearly
unchecked discretion to seize the property of an accused or a convict that is suspected to have been
obtained because of an offence.

For certain categories of offences — those punishable by a maximum sentence of between three and
seven years of imprisonment — the police may conduct a preliminary inquiry within 14 days on receiving a
complaint to decide whether to register a first information report.

This directly violates a landmark judgmen2t4by a Constitution bench of the Supreme Court that mandated
that a first information report be registered upon a complaint alleging a cognisable offence.

The preliminary inquiry provision will let police decide if a case exists even before a full investigation is
conducted. Legal experts have raised concerns about the potential this creates for the police to harass

complainants and refuse to register first information reports for legitimate complaints.

These new laws also have an implication on the liberty of citizens, which we deal with next

24
https://indiankanoon.org/doc/10239019/
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3.1.2 Liberty

Liberty is the state of being free within society from oppressive restrictions imposed by authority on one’s
way of lif€>In other words, it is the freedom of the individual to exercise his will. However, liberty is not
absolute; it comes with certain reasonable restrictions imposed by law. These restraints are imposed as it
is important to follow a social code of conduct in which an individual resides.26

It was acknowledged by the Founding Fathers of the Constitution that democracy was unattainable
without the existence of certain minimal rights which are essential for a free society?’Liberty is one the
most fundamental of those rights. It is guaranteed to every citizen of India through the Preamble of the
Constitutiorf® The Preamble secures to all citizens the liberty of thought, expression, belief, faith and
worship, as part of the Fundamental Rights, under part 3 of the Constitution. There are several provisions
which embody this notion of liberty; however, for the purpose of this discussion the focus will be on
Articles 19(1)(a) and 21.

Article 21 of the Constitution states, “no person shall be deprived of his life or personal liberty except
according to procedure established by law. Tt implies that the State cannot encroach upon an individual's
right to life and personal liberty unless the action can be justified by a procedure that is established by
law. Thus, the State has a non-derogable negative obligation not to transgress the same. It literally
means that no person can be subject to any physical coercion, confinement, or anything that abridges
the guaranteed right, if the law does not empower the State and its agencies to do so. Over the years,
the expression ‘right to life or personal liberty’ has been interpreted to have the widest connotation which
has been developed through judicial interpretation.
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In the Kharak Singh v State of Uttar Pradesh case, the SC held, “by the term ‘life’ as here used,
something more is meant than mere animal existence. The inhibition against its deprivation extends to all
those limbs and faculties by which life is enjoyed. The provision equally prohibits the mutilation of the
body by amputation of an arm or a leg, or the pulling out of an eye, or the destruction of any other organ
of the body through which the soul communicates with the outer world.”fh the Francis Coralie v UOPand
the Olga Tellis v Bombay Municipal Corporatior‘?’zcase, the Supreme Court held that the right to life
includes the right to live with human dignity. Thus, it also includes all the bare necessities of life that
make human life worth living.

KHARAK SINGH
CASE
Landmark Case

Source: Image

The Supreme Court of India has described article 21 as the ‘Heart of Fundamental Rights'g.sThis right is
available to every person, citizens and foreigners alike. However, it can only be claimed when a person is
deprived of his ‘life or ‘personal liberty’ by the ‘State’ as defined in Article 12°i4Thus, violation of the right
by private individuals is not under the purview of Article 21.

Article 19(1) (a) of the Constitution states that, “all citizens shall have the right to freedom of speech and
expression”o.’sThe philosophy behind this Article lies in the Preamble of the Constitution which resolves to
secure to all its citizen, liberty of thought and expression.36

The phrase ‘freedom of speech and expression’ has a wide connotation. It means the right to speak, and
the right to express oneself through any medium: by word of mouth, writing, pictures, signs, internet etc.
Every citizen has a right to hold an opinion and to be able to express it, including the right to receive and
impart information. It also includes the freedom to propagate ideas. According to Justice Krishna lyer,
"This freedom is essential because the censorial power lies in the people over and against the
Government and not in the Government over and against the people." 3’
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The exercise 19(1)(a) is, however, not absolute. It is subject to certain “reasonable restrictions” imposed
by Article 19(2). Article 19 (2) provides the conditions under which the state has the right to restrict the
freedom of speech and expressior?.glt includes applying restrictions in the interests of the sovereignty and
integrity of India, the security of the State, friendly relations with foreign States, public order, decency or
morality or in relation to contempt of court, defamation or incitement to an offence3?

Article 19(1)(a) also includes the freedom of the press. Romesh Thappar v. State of Madras was
amongst the earliest cases to be decided by the Supreme Court in which the court had declared freedom
of the press to be a part of the freedom of speech and expression‘f’OThe court had observed, “Freedom of
Speech and of Press lay at the foundation of all democratic organizations, for without free political
discussion, no public education, so essential for the proper functioning of the process of Government, is
possible.”41

The following are some instances of violation of liberty, specifically related to Articles 19(1)(a) and 21.

The Unlawful Activities (Prevention) Amendment Act, 2019

The Unlawful Activities (Prevention) Act, 1967 (UAPA) is India’s primary anti-terrorism Iegislatiorf'.zlt was
enacted in 1967, and has been amended several times since, the most recent taking place in 2019*%Prior
to the 2019 amendment, the UAPA provided for the notification of an organization as a terrorist
organization; and it made membership in a terrorist organization as well as financing of such
organizations as punishable offences. The 2019 amendment expands the scope of the term ‘terrorist’ to
confer upon the central government the power to arbitrarily designate even individuals as terrorists
without following any judicial process.44
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The framework under which a trial of a UAPA accused is conducted in India is already draconian. There
is disregard of presumption of innocence and the reversal burden of proof,“?:ls well as the circumventing
of the protections under Atrticles 14, 21 and 22*®The incarcerations are arbitrary‘f7where not only standard
constitutional protections are overlooked, but even basic criminal procedure rules and evidentiary
requirements are diluted *®

According to critics, the amendment will make matters worse as no commensurate safeguards for this
arbitrary power have been introduced’*and this will lead to conferring “discretionary, unfettered and
unbound powers” to the Central government.SOl'he Government will now have a legal sanction to detain
individuals without trial.51:urther, the review committee to denotify individuals notified as terrorist will also
be constituted by the Central Government, thereby, taking away the possibility of judicial review?>?

Over the past few years there have been a number of cases of misuse of the UAPA. For instance, in
November 2021, the Tripura government booked 102 social media accounts under the Act, on the
grounds of promoting enmity between religious groups, for publishing posts about the communal violence
in Tripura®Before that, a team of lawyers who were conducting a fact-finding enquiry into the violence
had also been booked under similar provisions of the law>*

In October of the same year, the Jammu and Kashmir Police booked students and staff of two medical
colleges under UAPA for allegedly cheering for Pakistan when it won a T20 World Cup match against
India>’In another case, the Assam Police had booked a person under UAPA for allegedly putting up a
Facebook post that said that the Taliban in Afghanistan were not terrorists®®There are several other
instances of people being booked under UAPA on frivolous grounds which are not related to terrorism.

A report by PUCL puts the conviction rate under UAPA for the period of 2015 to 2020 at less than 3 per
cent’ The inclusion of individuals under the ambit of the UAPA has the possibility of further exacerbating
the misuse of the law. It can lead to the profiling of individuals®nd suppressing dissent, and severely
undermines the right to personal liberty under article 21.

In 2019, two petitions, Sajal Awasthi v UOI and Association for Protection of Civil Rights v UOI, were filed
in the SC challenging the 2019 amendment on grounds that it violated the right to equality, freedom of
speech and the right to life (Articles 14, 19 and 21)§gl'he petitions are still pending in the court.
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Internet Shutdowns by Central and State Governments
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Access to the Internet is crucial for citizens to exercise their freedom of speech and expression, as well
as their freedom of association, and right to peaceful assembly. Despite this, the central and state
governments have frequently curbed the access to information by restricting internet access in recent
times. According to a study by Access Now, in 2020 India had the highest number of internet shutdowns
worldwide, amounting to 109, in contrast Yemen, in second place, experienced only six shutdowns.®°

Some instances of recent shutdowns include: the regular internet shutdowns imposed in Jammu and
Kashmir post repeal of article 370, cited as measures for protecting national security and to suppress

N . . ... 61 . . . .
militant groups in Kashmir from communicating, or the internet shutdown issued in Haryana during the
farmer’s protests against the BJP’s Farm laws, which was justified by citing the need to combat fake
news that could incite riots and violence?AWhile the justification given in these cases was about national
security and maintenance of public order, it also led to the suppression of legitimate protests.

As per the legal framework in India, until 2017, the DM was authorized under Section 144 of the Criminal
Procedure Code (CrPC) to issue an internet shutdown if he/she was of the opinion that such an order
was likely to prevent, or tended to prevent, “obstruction, annoyance or injury to any person lawfully
employed, or danger to human life, health or safety, or a disturbance of the public tranquility, or a riot or
an affray.” However, once issued, no mechanism existed to review the legality of the shutdowr?®in 2017,
new rules were issued under Section 7 of the Indian Telegraph Act, 1885.65
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Under the new Rules, the powers for issuing a shutdown due to a “public emergency” (defined as “the
prevailing of a sudden condition or state of affairs affecting the people at large calling for immediate
action")ﬁ,sor in the interest of “public safety” (defined as “the state or condition of freedom from danger or
risk for the people at large”)8’were placed with each State Home Secretary in the state%8In union
territories, the Union Home Secretary was tasked with the job.

Emergency orders can still be issued by officers of the rank of Joint Secretary or above, but such orders
must be confirmed by one of the abovementioned secretaries within 24 hours>The overall legal process
has many problems. The terms under which shutdowns may be issued (“public emergency” and “public
safety”) remain extremely broad and open to subjective interpretation. Further, the review committee’s
meetings take place behind closed doors, and all of the committee members are part of the executive
which is responsible for issuing the shutdown in the first place’°Thus, the process allows a great degree
of arbitrariness.

Article 19(1)(a) of the Constitution provides all citizens with the “freedom of speech and expression”,
however, the freedom of speech comes with certain “reasonable restrictions”, as mentioned in article
19(2), which includes issues concerning “sovereignty”, "security”, “public order”, amongst others’*Thus,
under certain extraordinary circumstances, it is acceptable for the governments to restrict the right to free
speech.

However, in the case of most internet shutdowns, the presence of ambiguous terms like “public
emergency” and “public safety”, has made the process extremely arbitrary, and the justification of
maintenance of public safety mostly seem to be based on very vague and broad interpretations7.2These
internet shutdowns are problematic because they restrict access to information and take away the ability
of citizens to register their critique of government action. This effectively allows governments to escape
accountability by safeguarding themselves from legitimate criticism and protest. Thus, arbitrary internet
shutdowns undermine the core value of freedom of speech enshrined in the Constitution.
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In January 2020, the Supreme Court ruled in the Anuradha Bhasin v UOI case, that freedom of speech
and expression through the medium of the internet attracted protection under the Indian constitution7.3The
Court proceeded to fill the substantive gaps in the existing legislation and laid down guidelines to limit
Internet suspensions under the Telegraph Act. The Court also held that any government-imposed
restriction on Internet access must be “necessary and proportionate, lawful, transitory, limited in scope,
and any orders restricting Internet access are subject to judicial review.” 74

3.1.3 Equality

The Right to Equality is one of the Fundamental Rights enshrined in the Indian Constitution. It is
principally based on the notion of equal treatment of all by the state and by law. Incorporated in Articles
14 to 18, it includes both positive (which the state must do) and negative (which the state must avoid)
rights. While article 14 lays down the general principle of equality as expressed in the Preamble, articles
15-18 point to specific applications.
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Article 14 is largely influenced by the Rule of Law, a theory pronounced and advocated by A. V. Dice37.5lt
states that, “The State shall not deny to any person equality before the law or the equal protection of the
laws within the territory of India.”®The first part of the article speaks of equality before law which is
commonly accepted to be a guarantee that no person is above the law/ This guarantee is made effective
by its corollary in the second part which offers to persons the equal protection of the laws. Thus, in the
legal sense, both these guarantees are intricately woven with each other that the violation of one will
inevitably lead to the violation of the other. It should be noted that the right to equality is applicable not
just to citizens, but all persons within the territory of India.
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While the right to equality prevents class legislation by the state, in certain cases it does allow
legislations to have a “reasonable classification”. This reasonable classification test has been explained
by the SC in several cases. In Anwar Ali Sarkar the SC has held, “In order to pass the test, two
conditions must be fulfilled, namely, (1) that the classification must be founded on an intelligible
differentia which distinguishes those that are grouped together from others and (2) that that differentia
must have a rational relation to the object sought to be achieved by the Act.

The differentia which is the basis of the classification and the object of the Act are distinct things and
what is necessary is that there must be a nexus between them. In short, while the Article forbids class
legislation in the sense of making improper discrimination by conferring privileges or imposing liabilities
upon persons arbitrarily selected out of a large number of other persons similarly situated in relation to
the privileges sought to be conferred or the liability proposed to be imposed, it does not forbid
classification for the purpose of legislation, provided such classification is not arbitrary in the sense | have
just explained.”78

In Kedar Nath Bajoria v State of West Bengal 1953, the SC held that Article 14 of the Constitution does
not require that the classification brought about by legislation be “scientifically perfect or logically
complete.”Article 14 does not “mean that all laws must be general in character and universal in
application” or deprive the state of its “power of distinguishing and classifying persons or things for the
purposes of legislation.” What was required in such cases was that the classification must be “based on
an intelligible principle having a reasonable relation to the object which the legislature seeks to attain.”®°

While the classification test has become an established doctrine, over the years there has been
recognition that this concept has limited applicability. This has led to the development of the ‘arbitrariness
test’ doctrine. This was first explained by J. Bhagwati in the Royappa case where he observed, “Equality
is a dynamic concept with many aspects and dimensions and it cannot be “cribbed cabined and confined”
within traditional and doctrinaire limits.

From a positivistic point of view, equality is antithetic to arbitrariness. In fact equality and arbitrariness are
sworn enemies; one belongs to the rule of law in a republic while the other, to the whim and caprice of an
absolute monarch. Where an act is arbitrary it is implicit in it that it is unequal both according to political
logic and constitutional law and is therefore violative of Art. 14.”

However, due to the lack of clarity in the application of the ‘manifest arbitrariness’ in various judgments
since, its contents remain unclear and susceptible to criticism. Until the Court clearly addresses the
content and meaning of ‘manifest arbitrariness’, its utility will remain unclear and subject to judicial
discretion.

Articles 15-18 point to specific applications of the right to equality. Article 15 prevents discrimination on
grounds of religion, race, caste, sex and place of birth82
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These grounds are based upon historical injustices that have prevailed against certain groups and social
classes in the country®Through these grounds, the Constitution has recognized these marginalized
groups, and instated their rights against discrimination by the majority.84

Also, while article 14 only deals with discrimination by the state, article 15 also addresses discrimination
by private actors. Article 15(2) prohibits discrimination against anyone on the aforementioned grounds in
accessing public places or using public facilitie$®In a landmark judgment in IMA v Union of Indid®the SC
clarified that 15(2) also extends to private action. Article 16 grants equal opportunity in public
employment and prohibits discrimination on the aforementioned grounds. It also enables the state to
make provisions for reservations of “backward classes” as recognized by the state. Article 17 abolishes
untouchability and article 18 abolishes the use of non-military and non-academic titles.®

Some instances of violation of the right to equality:

The Citizenship (Amendment) Act, 2019
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The controversial Citizenship (Amendment) Act, 2019 (CAA) was enacted in the month of December
2019 amidst widespread protests across the natiorf The Act seeks to fast-track the citizenship of certain
groups persecuted on the grounds of religion, by relaxing the residence requirement in India, for
citizenship by naturalization. Outside of the CAA a person who applies for citizenship by naturalization
has to be resident in India for a twelve-month period prior to the date of application?OAdditionaIIy, he has
to be resident in India for a total period of eleven years out of the fourteen years prior to the said twelve-
month period?]However, the CAA reduces the eleven-year residence requirement to five years.o2
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The six minority groups that have been included in the CAA are Hindus, Jains, Sikhs, Buddhists,
Christians and Parsis from the countries of Pakistan, Bangladesh and Afghanistan. However, other
religious communities such as Jews, Muslim minorities like Shias or Ahmadiyas, even atheists or
agnostics, who may have been persecuted on grounds of religion, in these countries, have been
excluded.93

Further, the Act has also excluded religious asylum seekers from other countries, e.g., the Rohingyas
from Myanmar. Apart from the country of origin and the religious denomination, another important
requirement to be included in the CAA is the date of arrival in India. Only those asylum seekers who have
arrived in the country before 31st December 2014 have been included in the Act, thereby, excluding
anyone arriving after that date.%4

. S .95 .
The passage of this Act led to a significant number of protests across the nation. The main concern of
the critics was that by excluding certain religious denominations the Act discriminates on the basis of
religion, and therefore violates Articles 14 and 15 of the Constitution, and undermines the principle of
secularism.

To assess whether the argument is valid or not one needs to look into the concept of permissible
classification under Article 14 as explained by the SC. In the case of Re Special Courts Bill, 1978, the SC
has held that in order to pass the test of permissible classification, two conditions must be fulfilled: First,
the classification must be founded on intelligible differentia which distinguishes persons or things that are
grouped together from others left out of the group; and second, the differentia must have a rational
relation to the object sought to be achieved by the statute in question i.e. there must be a nexus between
the basis of the classification and the ultimate objective of the statute in consideration .96

It has further held in S. Seshachalam v. Bar Council of Tamil Nadu, that if any legislation is found to be
arbitrary in nature, the classification done for the purpose of such legislation ought to be considered
discriminatory®’Another important judgment in this regard is that of Chief Justice Patanjali Shastri in
Kedar Nath Bajoria v State of West Bengal 1953, where he held that Article 14 of the Constitution does
not require that the classification brought about by legislation be “scientifically perfect or logically
complete” %8

Article 14 does not “mean that all laws must be general in character and universal in application” or
deprive the state of its “power of distinguishing and classifying persons or things for the purposes of
legislation.” What was required in such cases, he wrote, was that the classification must be “based on an
intelligible principle having a reasonable relation to the object which the legislature seeks to attain.”°
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Thus, it follows from the above judgments that one needs to first identify the main object that is sought to
be achieved by the Act and then link it to the proposed classification to see if there is a legitimate nexus
between the object and the classification i.e. whether the classification created is based on an intelligible
principle having a reasonable relationship to the object or not. And if not, then the classification can be
deemed to be arbitrary, and therefore, the Act can be said to be discriminating on the basis of religion
and undermining secularism.

Now, the object of the Act, as mentioned above, is to reduce the residence requirement in India for the
purpose of citizenship through naturalization from 11 to 5 years i.e. it seeks to essentially fast-track the
route to citizenship through naturalization. And, the class of people that this fast-tracking is applicable to
are, as mentioned above, the 6 minority groups (Hindus, Jains, Sikhs, Buddhists, Christians and Parsis)
from the three countries (Pakistan, Bangladesh and Afghanistan) who have arrived in India before 31st
December, 2014. And this classification is being created out the larger group of all asylum seekers who
have arrived in India before 31st December 2014.

Source: Image

Thus, in order for this classification to be deemed reasonable it needs to be established that the group
that has been included, have a need to have their citizenship fast-tracked, over and above the ones that
have been excluded.

Since, there is no intelligible reason to assume that categories that have been included, have a need for
their citizenship fast-tracked, any more than the categories that have been excluded (such as the Jews,
atheists, agnostics, Shias, and Ahmadiyas of the three countries, or the asylum seekers from other
countries such as Rohingyas from Myanmar) who may have also faced religious persecution, therefore,
one can say that the exclusion of these categories bears no rational nexus with the object.

Thus, the classification appears to be arbitrary. Hence, the Act can be said to be violating Article 14 of
the constitution, by discriminating against certain asylum seekers, based on their religion, and therefore
undermining secularism.

In addition to citizens’ protests, the CAA was challenged legally almost immediately after it was passed.
The first challenge came from the Indian Union Muslim League (IUML), and there are now 143 petitions
guestioning the Act’s constitutionality before the Supreme Court.
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The petitions, and critics of the law more widely, have argued that the CAA goes against India’s secular
nature, which is enshrined in the Constitution, and Article 14 (equality before law). Even Michelle
Bachelet, the United Nations high commissioner for human rights, has filed an intervening application
against the law before the Supreme Court.®

Reservations for Economically Weaker Sections exclude EWS SCs. STs and OBCs

Source: Image

The Constitution (One Hundred and Third Amendment) Act, 2019 allows States to make reservations in
educational institutions and in matters of public employment on the basis of economic criteria alone. All
five Judges agreed that the Constitution permits reservations based solely economic criteria, but
disagreed on who can avail EWS reservations and how many seats may be reserved.''

Justices Dinesh Maheshwari, Bela Trivedi and J.B. Pardiwala upheld the Amendment in its entirety in
separate concurring opinions. They stated that the economic criteria for reservations are constitutionally
valid.

Justice Maheshwari explained that reservations are an affirmative action measure to counter not just
social and educational backwardness, but all sorts of disadvantages. All three Judges found that SC/ST
and OBC citizens can be excluded from the scope of EWS reservations. Justice Trivedi noted that EWS
is a category of disadvantage of its own. ‘Just as equals cannot be treated unequally, unequals cannot
be treated equally’, she clarified.

The majority further found that 10% EWS reservation in excess of the existing 50% limit on reservations,
as set out in Indra Sawhney (1992), is constitutional.

All three Judges held that the 50% limit is flexible—it may be breached in extraordinary situations. More
importantly, they found that the 50% limit applies only to reservations for socially and educationally
backward classes, not to all types of reservations.
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On the other hand, Justice Ravindra Bhat, writing for himself and Chief Justice U.U. Lalit, found the
concept of EWS reservation itself permissible, but held that the Amendment is unconstitutional.
Expressing his dissent, he stated that ‘this court has for the first time in several decades of the republic
avowed an expressly discriminatory principle...the Amendment’s language of exclusion undermines...the
fabric of social justice and the basic structure of the Constitution’.

Justice Bhat held that the exclusion of SC/STs and OBCs from EWS reservations violates the basic
structure of the Constitution. Referring to the Major Sinho Commission report (2010), he stated that a
bulk of the economically disadvantaged sections of India belong to the backward classes. It is
‘delusional’, he said, to presume that these socially and educationally depressed classes have an
advantage for the forward caste poor only because they have caste-based reservation benefits.

Justices Bhat and Lalit further found that the Amendment is unconstitutional because it allows the
government to exceed the 50% limit on reservations, as established in Indra Sawhney. Justice Bhat held
that allowing EWS reservations to exceed this limit will become a gateway for further breaches, leading
to ‘compartmentalisation’.

3.1.4 Fraternity

The word fraternity is derived from French to mean brotherhood, friendship, community and cooperatiorll(.)2
It is both a way of feeling and a political principlé”The word is indicative of a common bond or a feeling of
unity between people or communities and is linked to the idea of social solidarity. In order to fulfill the
value of fraternity in society there needs to be empathy and the realisation that people who look different,
have different cultures, follow different religions, speak different languages ultimately have the same
intrinsic value as a human being'.oﬁ‘l'hus, an acceptance of differences is the basic foundation of fraternity.
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While drafting India’s Constitution Dr. Ambedkar had laid great stress on fraternity. He stated, “Fraternity
means a sense of common brotherhood of all Indians—if Indians are seen as being one people. It is the
principle which gives unity and solidarity to social life.” He further asserted that the principles of Liberty,
Equality and Fraternity are to be treated as a trinity and not as separate, mutually exclusive items. He
said, “They form a union of trinity in the sense that to divorce one from the other is to defeat the very
purpose of democracy.

Liberty cannot be divorced from equality, equality cannot be divorced from liberty. Nor can liberty and
equality be divorced from fraternity. Without equality, liberty would produce the supremacy of the few
over the many. Equality without liberty would kill individual initiative. Without fraternity, liberty would
produce the supremacy of the few over the many. Equality without liberty would kill individual initiative.
Without fraternity, liberty and equality could not become a natural course of things. It would require a
constable to enforce them.”!%

While submitting the Draft Constitution to the President of the Constituent Assembly, on 21 February
1948, B R Ambedkar wrote that the drafting committee had added a clause on fraternity in the Preamble,
even though it was not part of the Objective Resolution, because of the great need of fraternity and
goodwill in the country at the time’On October 17, 1949, while discussing the Preamble, JB Kripalani
had applauded the inclusion and said, “Again | come to the great doctrine of fraternity, which is allied with
democracy. It means that we are sons of the same God, as the religious would say, but as the mystic
would say, that there is one life pulsating through us all, or as the Holy Bible says, ‘We are one of
another’. There can be no fraternity without this.” 108

The Constitution views fraternity as a way to affirm the “dignity of the individual” and the “unity of the
nation”!°Dignity of the individual is assured by recognising the equality of individuals and a sense of
mutual respect despite difference.’The idea of the unity of the nation comes from a sense of mutual

belonging that transcends all differences between the people.!!

Over the years the Supreme Court has understood fraternity in a very broad sense. In the Prathvi Raj
Chauhan vs Union of India case',‘addressing the SC/ST (Prevention of Atrocities) Act, the court observed
that, “Fraternity assured by the Preamble is not merely a declaration of a ritual handshake or cordiality
between communities that are diverse and have occupied different spaces: It is far more.” Justice
Ravindra Bhat observed that “fraternity holds a crucial a place in the scheme of our nation’s
consciousness and polity”.

While evaluating the constitutional validity of the appointment of locals as special police officers (Salwa
Judum) in Maoist-hit regions of Chhattisgarh in the Nandini Sundar vs State of Chhattisgarh case, the SC
stressed on the importance of fraternity.
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It stated that, “our Constitution posits that unless we secure ... conditions of social, economic and political
justice for all who live in India, we would not have achieved human dignity for our citizens, nor would we
be able to promote fraternity among groups of them. Policies that run counter to that essential truth
destroy national unity and integrity.” It further said that, “the Constitution casts a positive obligation on the
State secure conditions where dignity of its citizens is protected to enable all to live in conditions of
fraternity. Fraternity not only acts as the binding element between unity and equality, it gives birth to new
rights which facilitate the constitutional goal of an egalitarian society...”

The above discussion makes it clear that fraternity is one of the most fundamental values of the
Constitution. However, in spite of its significance there have been many instances where the idea of
fraternity has been undermined. Some of these instances are given below.

Lack of Action against Hate Speech

HAT%SP \

Source: Image

A three day ‘Dharam Sansad’ (religious conference) was held in Haridwar between December 17 and
December 19, 2021 where several speakers gave incendiary speeches that, among other things, called
for violence against members of the minority community!'*The event was organized by Yati
Narasighanand and Hindu Yuva Vahini.'In a video shared widely on social media, speakers were heard
espousing a hardline, fundamentalist and exclusionist ideology, with some even calling for genocide'’
Following these open calls for targeted violence, some incidents of violence did take place clearly,
influenced by this unchecked hate speech.'”
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In response to this event the Uttarakhand Police initially filed an FIR. Howclal\sler, the case saw very slow
progress with only two sections of the Indian Penal Code invoked in the FIR. Despite the videos showing
these speakers giving hateful speeches, which should have been considered serious evidence to cause
an arrest in a cognizable offence, the police was extremely lackadaisical in taking any action. Instead, an
official of the Uttarakhand Police was seen in the company of the offenders, with Yati Narsinghanand
claiming that the officer is “on our side”. It was only after several days and pressure from the social media
that certain arrests were made.?'

On December 19, 2021, a similar ‘Dharam Sansad’ was organised in Govindpuri, Delhi, which also

included hate speech against the minority communit)'/?zHowever, at a later date the Delhi Police had filed

an affidavit in the court claiming no hate speech had occurred during the event!”
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On a similar note, on February 5, 2022, an event was organised by the supporters of Dhirendra Shastri at
the Jantar Mantar in Delhi, which also escalated into calls for violence against the minority community.
After the video of the hate speech went viral on social media, the Delhi police gave a notice to the Twitter

handle ‘Molitics’ which had reported on the event.

The Delhi police found Molitics’ post on Twitter to be “offensive, malicious and inciting message which
can adversely affect law and order”.‘However, at the time no action was taken against the speakers who
were in the video!*
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Noting that no palpable progress had been made by the Delhi Police in the case of hate speeches at the
December 2021 ‘Dharm Sansad’, the Supreme Court on 13 January, 2023, in response to a contempt
petition, had ordered the Delhi Police to respond in two weeks. A Bench led by Chief Justice of India DY
Chandrachud had pointed out that the incident took place in December, 2021 and the FIR was lodged on
May 4, 2022. The court stated, “There is no palpable progress made in the investigation........ Why do
you need five months for lodging an FIR? How many arrests have been made?"The Bench also asked
Additional Solicitor General KM Nataraj to file an affidavit of the Investigating Officer of the Delhi Police in
two weeks giving details of the progress made in the probe.

The contempt petition was filed by activist Tushar Gandhi against the police chief of Delhi and
Uttarakhand for their alleged inaction in the cases in violation of the top court’s directions in the Tehseen
Poonawala case in which it had laid down guidelines with regard to action needed to be taken in cases of
hate crimes/mob Iynchings'.ngowever, the SC had dropped the Uttarakhand Government and the state
police chief from the list of contemnors on November 11, 2022."*°

These incidents of hate speech and the lackadaisical approach taken by the police are a serious threat to
fraternity in the country. In order to curb hate speech it is important to create a deterrence, and for that
the police need to be made accountable to take immediate action in case of any such future incidents.
Otherwise, a lack of action by the police can end up being seen by these hate mongers as a tacit
approval by the government, and may further encourage them.

Non action by the Executive in Manipur
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k of MEETELMEITEI ST DENLAD

\((s)) COMENOW LET US REASON TOGETHER

N T R, ) L T BRT, i A A

T

Source: Image

Violent clashes broke out in the state of Manipur after a "Tribal Solidarity March' was organised in the 10
hill districts on May 3, 2023 to protest against the Meitei community's demand for Scheduled Tribe (ST)
status.’ The violence soon spiraled into a serious ethnic clash, and within a month the death toll rose to
98 with over 300 injured.”*?
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The escalation in violence in Manipur has its roots in a 10+ year old demand by the Meitei community for
Scheduled Tribe status, however, the immediate reason for this violence was a Manipur High Court order
directing the state government to recommend to the Union Tribal Affairs Ministry to approve the ST
status.!33

Even after more six months have passed since violence first broke out, the situation on the ground
continues to be tense**The state government is failing to control the situatior’>>’And even the visit of union
Home Minister Amit Shah has failed to bring any solution!*

Recently over hundreds of people from tribal groups gathered at the Jantar Mantar to protest against the
local BJP government in the state!*’However, at the same time, the protestors urged the Union
government led by the BJP to intervene in the matter and establish peace. Their main demand is
President’s Rule in Manipur as the state government has allegedly failed to maintain peace among the
tribal and non-tribal communities®Citing biases in the State administration and security forces (who
belong to the various communities of Manipur), several organisations have also demanded the imposition
of President’s Rule!3

3.2 Violation of Democratic Institutions
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Following the British Westminster model, India developed its parliamentary form of government which
has three branches: the Legislature, the Executive and the Judiciary.

Since the Executive branch of government has a significant amount of power, the Indian Constitution
envisages a division of powers and a system of checks and balances. The purpose of checks and
balances is to prevent the arbitrary and capricious use of power.

133 https.//www.thehindu.com/news/national/other-states/manipur-high-court-directs-state-to-consider-inclusion-of-meitei-community-in-scheduled-tribes-
134 list/article66756719.ece

https://timesofindia.indiatimes.com/india/after-50-days-of-manipur-violence-is-there-a-plan-for-peace/articleshow/10 | 18403 3.cms?from=mdr
13

5
Ibid
136
https://economictimes.indiatimes.com/news/politics-and-nation/congress-asks-why-amit-shah-visit-failed-to-calm-down-manipur-seeks-pms-
trip/articleshow/100946750.cms

7
https://www.thehindu.com/news/cities/Delhi/at-jantar-mantar-protest-kuki-zomi-women-seek-presidents-rule-in-
manipur/article66909220.ecett~:text=Amid%20fresh%20violence %2 0in%20Manipur,an%20immediate % 20measure %2 0to %2 0control

32


https://www.thehindu.com/news/national/other-states/manipur-high-court-directs-state-to-consider-inclusion-of-meitei-community-in-scheduled-tribes-list/article66756719.ece
https://www.thehindu.com/news/national/other-states/manipur-high-court-directs-state-to-consider-inclusion-of-meitei-community-in-scheduled-tribes-list/article66756719.ece
https://timesofindia.indiatimes.com/india/after-50-days-of-manipur-violence-is-there-a-plan-for-peace/articleshow/101184033.cms?from=mdr
https://economictimes.indiatimes.com/news/politics-and-nation/congress-asks-why-amit-shah-visit-failed-to-calm-down-manipur-seeks-pms-trip/articleshow/100946750.cms
https://economictimes.indiatimes.com/news/politics-and-nation/congress-asks-why-amit-shah-visit-failed-to-calm-down-manipur-seeks-pms-trip/articleshow/100946750.cms
https://www.thehindu.com/news/cities/Delhi/at-jantar-mantar-protest-kuki-zomi-women-seek-presidents-rule-in-manipur/article66909220.ece#:~:text=Amid%20fresh%20violence%20in%20Manipur,an%20immediate%20measure%20to%20control
https://www.thehindu.com/news/cities/Delhi/at-jantar-mantar-protest-kuki-zomi-women-seek-presidents-rule-in-manipur/article66909220.ece#:~:text=Amid%20fresh%20violence%20in%20Manipur,an%20immediate%20measure%20to%20control
https://countercurrents.org/2021/01/2020-witnesses-the-deliberate-destruction-of-democratic-rights-organizations-in-india/

The distribution of power is based on the doctrine of separaltig)n of powers where the emphasis is on the
mutual exclusiveness of the three organs of the government. While the Constitution does not advocate a
rigid separation of powers in India, there is an emphasis on ensuring an effective balance of powers
between the organs of the government.*Some of the provisions of the Constitution that provide for a
separation of functions between the three organs of Government are:

« Article 50 directs the State to take steps to separate the judiciary from the executive.*

« Articles 74 and 163 restrict the courts from inquiring into the advice tendered by the Council of
Ministers to the President and the Governor.'*

« Articles 122 and 212 restrict the courts from questioning the validity of proceedings in the Parliament
and the Legislatures.'*

« Articles 121 and 211 restrict the Parliament and the State Legislature from discussing the Judicial
conduct of a judge of the Supreme Court and the High Courts unless the resolution of removal of the
judge is under consideration.!4s

« Article 361 provides immunity to the President or the Governor from being answerable to any court
for the exercise and performance of the powers and duties of his office!4

Article 246 of the Indian constitution provides for a threefold distribution of legislative powers between
Union and the State Governments based on subject matter. The article provides that:'+

« The Parliament has exclusive power to make laws with respect to any of the matters enumerated in
List | of the Seventh Schedule (the Union List).

« The Parliament and the Legislature of any State has power to make laws with respect to any of the
matters enumerated in List Il in the Seventh Schedule (the Concurrent List).

« The Legislature of any State has exclusive power to make laws with respect to any of the matters
enumerated in List Il in the Seventh Schedule (the State List).

« The Parliament also has power to make laws with respect to any matter for any territory of India not
included in a State, including the matters enumerated in the State List.

« The provisions of Article 246 are to be read with the entries in the Union List, State List and the
Concurrent List in Schedule VII of the Indian Constitution.

Thus, the Constitution of India prevents the possibility of arbitrariness and tyranny by providing for
functional separation of powers between the three organs as well as between the Union and the States.
The Indian judiciary plays a critical role in ensuring that the executive does not exceed its Constitutional
boundaries and prevents it from the arbitrary exercise of power. However, in spite of an extensive system
of division of powers there have been several instances where the executive has misused its powers and
undermined the Constitutional spirit.
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3.2.1 Legislature

Source: Image

The Indian Constitution has created a bicameral parliament consisting of elected and appointed
Iegislators'?sThe lower house, called the Lok Sabha, has 545 elected members who are directly elected
from territorial constituencies, based on a first-pass-the-post system. Lok Sabha members serve up to
five years, but the House can be dissolved earlier and new elections can be declared'*rhe upper house,
called the Council of States or the Rajya Sabha has 250 members. The members of the Rajya Sabha are
filled by representatives of states and union territories, who are elected by the state legislative
assemblies through a system of proportional representation by means of a single transferable vote.'s°

Additionally, 12 members of the Rajya Sabha are nominated by the President from amongst individuals
who have achieved the highest distinction in various fields like the sciences, arts, public service, or
literature. The members of the Rajya Sabha have tenure of six years, making it a continuing house with
one-third of its members retiring every two years. The Prime Minister and the Council of Ministers can be
members of either house, but must enjoy the support of the majority in at least the Lok Sabha.”'

The Lok Sabha chooses its Speaker and Deputy Speaker from among thelglected members, and either
can be removed if a majority of the House moves a resolution to that effect. The Vice President is the ex
officio chairperson of the Rajya Sabha, and the House chooses its deputy chairperson under its own
rules.*These officials preside over the proceedings of the respective houses. The presiding officers do

not have the right to vote unless to break a tie.s
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Bills can be introduced both by the government through ministers, and by members %Eher than ministers
through private bills. India does not have a formal pre-legislative consultation process. Under the current
practice, relevant ministries or departments of the government formulate legislative proposals, with the
expectation of consultation with various interests groups. The Ministry of Law and Justice advises on the
legalities, and prepares a draft bill on the lines of the ministry’s or department’s office memorandum
delineating the details of the proposed bill."”’

A note that includes the draft bill, views of concerned ministries, and implications of the proposed
legislation, is then sent for the cabinet’'s approval. After incorporating revisions, the relevant ministry
compiles a statement of objects and reasons, notes on clauses, financial memorandum on expenditures
involved, and a memorandum on delegated legislation. In some cases, the prior sanction of the President
is needed, before finally forwarding the particulars of the bill to the Ministry of Parliamentary Affairs in
order to be introduced in the legislative programme.s8

Ordinary bills can be introduced in either house, but money bills, based on the determination of the
presiding officer, can only be introduced in the Lok Sabhd>’Bills pass through three stages of the
legislative process: During the first reading, the member-in charge of the bill asks for leave to introduce
the bill in the house, or the bill is tabled if it has been passed by the other house. If the motion for leave
passes, the bill is formally introduced in the house.

In cases of opposition, the presiding officer may initiate a discussion, followed by a vote in the house.
After the introduction of the bill and its publication in the gazette, the presiding officer may refer it to the
Departmentally Related Standing Committees, who are expected to present their reports to Parliament in
subsequent sessions. The minister concerned may, with reasons, request the presiding officer of the
house to not refer the bill to the Standing Committee in urgent cases.'¢!

During the second reading, the house conducts a general discussion on the bill, and may refer it to a
Select Committee of the house, a Joint Committee of both the houses, or invite opinions on its contents.
The committees are expected to conduct detailed discussions on the bill, invite opinions of the public and
experts, consider amendments, and finally submit a report to the house'f’zDuring the second reading, the
house considers the report of the committee, or in the absence of a reference to committees, directly
deliberates on each clause. The house votes on amendments to each clause, schedules, long title and
other components, which become part of the final bill.'¢?

In the third reading, the house considers the bill as a whole, followed by a final vote. In the case of an
ordinary bill, both the houses should pass it with a majority of its members present and voting.
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In the case of a bill amending the Constitution, a majority of not less than two-thirds of members present
and voting is required. Subject to parliamentary law, the quorum is set at one-tenth of the membership of
the housé**Once this is done, Parliament sends the Bill to the President for his assent.

In case the President withholds assent, they can send the Bill back to the houses for reconsideration.
This procedure does not apply to money bills. The President may attach a message, indicating his
recommendations and reasons. But if the houses pass the Bill again, with or without amendments, the
President is bound to give his/her assent.'®>

For a bill to be passed as legislation, it needs to be passed by both houses®If there is disagreement
between the two houses, the Constitution mandates that the President call for a joint sitting of the two
houses to vote together!®’

The bill will be deemed to have passed if it gets the support of the majority of the sitting members. Joint
sittings are rare, having been called only three times since the inception of Parliament. On all these
occasions, the Lok Sabha’s opinion has prevailed.

The Lok Sabha has decisive primacy with respect to money bills. Bills are deemed to be money bills if
they only contain provisions related to financial matters like taxation, financial obligations of the Indian
government, and the Consolidated Fund of India, or any matter incidental to these subjectéé.sMoney bills
can only be introduced in the Lok Sabha®’and cannot be introduced without the recommendation of the
President and thus the support of the government.”°

The Rajya Sabha is only allowed to give recommendations within a stipulated period and those
recommendations may or may not be accepted by the Lok Sabha, The Speaker of the House has the
power to determine whether a bill is a money bill. The constitutional text reads, “[i]f any question arises
whether a Bill is a Money Bill or not, the decision of the Speaker of the House of the People thereon shall
be final.” '"
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Reduced Number of Parliamentary Working Days
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Under the Constitution, legislatures are free to determine their own procedures'?LegisIatures do not have
a fixed calendar for deliberation and legislative work, and it is left to the Executive to summon them. The
Constitution only provides that the gap between sessions should not exceed six months.’ Typically, the
Parliament has three sessions in a year, including a budget session from February to May.

Despite calls for introducing a mandated schedule, or mechanisms through which members can call a
sitting, no such process has been introduced yet. Scholars of the Indian parliamentary practice have
been critical of this gap, and have argued that a lack of a mandatory procedure permits the government
to decide upon fewer sittings to escape parliamentary scrutiny”’A growing number of commentators and
scholars have argued that India’'s Parliament has “declined” in terms of its performance and working
days'.76As per data, the number of sitting days in the Lok Sabha has reduced from an annual average of
121 days during 1952-70 to 68 days since 2000.In recent years the trend has been getting worse with
the Parliament sitting for only 56 days in 2022.'”

The legislative scholar, MR Madhavan, has analysed the Parliament’s functioning in terms of frequency
of meetings and the time lost due to disruptions'.”He found that the time lost due to disruptions had
increased from 1962 to 2015.'8°According to him, this has resulted in less time being devoted to
deliberation and debate over legislative activity and has been detrimental for the parliamentary function
of holding the government accountable on the floor of the house.'®'
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The lack of working days clearly undermines the institution of the Parliament. Many scholars have
recommended certain revisions in the process to enable more frequent sessions, as well as allowing
opposition parties control over the agenda of discussion for a part of the session.

Lack of Discussion on Bills

Over the years the performance of the Indian Parliament has been on a decline specifically in the quality
of debates and the time spent on discussing and scrutinizing bills. In this regard, Arthur G Rubinoff, in his
1998 analysis of 50 years of the Indian Parliament, had stated that since Nehru there has been an
institutional decline “in status and effectiveness” and “the parliament’s role in India’s political system is
more marginal than it was in the country’s early years.’wi:urther in 2009, an EPW article stated that the,
“Parliament has been on a downhill course from soon after the early 1950s” and that there is “an
accelerated hollowing out of Parliament.”'®’

In recent years, under the current Government, this trend has been getting worse. There are specifically
two worrying issues. One is that bills are being passed without a debate, or with discussion involving only
the treasury bench members, and the second is the decreasing referral of bills to parliamentary standing
committees. In terms of discussion time devoted to bills, in the first tl\é\io-and-a-half years of the current
regime, 35 per cent of the bills were passed in less than 30 minutes.

Further, according to PRS, in the 2021 Monsoon Session in July-August, the Parliament passed several
bills within minutes without any discussion.”The data shows that the Rajya Sabha passed nine bills at an
average discussion time of 17 minutes per bill, while the Lok Sabha passed 11 bills, spending eight

minutes on average on each during the session.®

With regard to parliamentary standing committees, formed in 1993 to scrutinize bills, the 14th (2004-
2009) and the 15th Lok Sabha (2009-2014) referred 60 percent and 71 percent of the bills, respectively,
to parliamentary standing committees’®However, only 27 percent of bills were referred during the 16th
Lok Sabha (2014-19), the first term of the current government.'®®

This trend has gotten worse during the first two years of the second term of the current government, with
only 12 percent of the bills being referred between July 2019 and August 2021'.89And, in the 2021
monsoon session, none of the 15 bills introduced were referred to a Parliamentary committee. The lack
of discussion on bills as well no referrals to Parliamentary committees seriously undermines the
legislative process and the spirit of the Parliament.
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3.2.2 Judiciary
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The Indian Judiciary has retained some features of British system, including the common law and the
principle of stare decisis, while guaranteeing individual constitutional rights that are enforceable by Indian
courts. The court system in India comprises the Supreme Court, which is the highest court in the judicial
system, and the States and Union territories have high courts, with civil courts, criminal/sessions courts
and various tribunals operating under them.

The Constitution envisages a division of powers and a system of checks and balances. The judiciary
plays a critical role in ensuring that the executive does not exceed its Constitutional boundaries and
prevents it from the arbitrary exercise of power. The Constitution also ensures that the judiciary remains
independent of the influence of the executive.

In legal parlance the independence of judiciary means the power of the judiciary to uphold, without fear
or fervor, the Rule of Law, personal freedom and liberty, and impartial and effective judicial control over
administrative and executive actions of the Government. Hence the Judicial organ of the State must not
be in a position of subordination to another organ or branch.

In this sense the independence of Judiciary depends on the power of the Courts to be exercised without
executive interference. This effectively means that the Judges should be independent and free from any
restrictions, inducement, influence, pressure or threats from the executive and the legislature.

Further, the Judges must also be independent and free from influence of their colleagues and superiors
in discharge of their judicial functions.

191 Rakesh Kumar Shrivastava, Versha Shah and Megha Srivastava (2014) ‘Update: A Guide to India’s Legal Research and Legal System’, Hauser Global Law
School Program, New York University School of Law.
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The framers of the Indian Constitution ensured that the independence of Judiciary be a fundamental
feature of the Constitution. Dr. B. R. Ambedkar in his speech in the Constitution Assembly observed: I
do not think there is any dispute that there should be separation between the executive and the judiciary
and in fact all the articles relating to the High Court as well as the Supreme Court have prominently kept
that object in mind.” 192

The following Constitutional provisions ensure the independence of the Judiciary in India:

« Separation of the Judiciary from the Executive: The Directive Principles of State Policy in Art. 50
mandate that the state take steps to separate the judiciary from the executive.”

« Constitution of the Supreme Court and the High Courts: Articles 124, 126, 127, 214, 216, 217 of the
Constitution provide for the establishment of the Supreme Court of India and the High Courts in
various States, their composition and the procedure for removal of judges.'**

« Security of Tenure: Security of tenure is provided to the judges of Supreme Court and High Courts!*®

« Supreme Court Expenses are charged upon Consolidated Fund of India: This effectively means that
this item is non-votable in the Parliament. So the Parliament is not in a position to starve funds of the
Court.'?®

« Powers and Jurisdiction of Supreme Court: Parliament can only add to the powers and jurisdiction of
the Supreme Court but cannot curtail them.'”’

« No discussion on the conduct of judges in State Legislatures/Parliament: Articles 121 and 211 are
applicable to the Supreme Court and High Courts which prevent the discussion on the conduct of
judges in the discharge of their duties. The exception is with respect to a motion for presenting an
address to the President requesting the removal of a judge.!s

Power to punish for contempt: Articles 129 and 215 provide the Supreme Court and the High Courts
the power to punish for the contempt of the courts respectively.?

The notion of judicial independence has been reiterated in the celebrated decision of the Supreme Court
in S.P. Gupta v Union of Indiaz,oowhere the Court held that, “Judges should be of stern stuff and tough
fibre, unbending before power, economic or political, and they must uphold the core principle of the rule
of law which says be you ever so high, the law is above you.
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This is the principle of independence of the judiciary which is vital for the establishment of real
participatory democracy, maintenance of the rule of law as a dynamic concept and delivery of social
justice to the vulnerable sections of the community. It is this principle of independence of the judiciary
which we must keep in mind while interpreting the relevant provisions of the Constitution.”

The Court further held, “...While the administration of justice draws its legal sanction from the
Constitution, its credibility rests in the faith of the people. Indispensable to that faith is the independence
of the judiciary... the framers of the Constitution took great pains to ensure that an even better and
effective judicial structure was incorporated in the Constitution, one which would meet the highest
expectations of judicial independence....”

It is important to note that while judicial independence is of utmost importance, this cannot become a
basis for making the judiciary completely unaccountable. This point was emphasized in the Constituent
Assembly debates by Alladi Krishna Swami Aiyar, who, while advocating for judicial independence,
commented that “While there can be no two opinions on the need for the maintenance of judicial
independence, both for the safeguarding of individual liberty and the proper working of the Constitution.

The doctrine of independence is not to be raised to the level of dogma so as to enable the judiciary to
function as a kind of super legislature or super executive. The judici%rly is there to interpret the
Constitution or adjudicate upon the rights between the parties concerned.” Thus, the judiciary being an
unelected body needs to be independent, but also have some kind of accountability.

The courts in India have always tried to uphold the independence of Judiciary and considered it a basic
feature of the Constitution. However, there have been various instances where the judiciary and its
independence have been undermined. Some of these instances have been highlighted below.

Post-Retirement Jobs for Judges

In India, the debate around post-retirement jobs for
judges and judicial independence has been a long e
recurring one. According to a 2016 study by Vidhi
Centre of Legal Policy, as many as 70 retired Supreme
Court judges had taken up post-retirement
appointments in central organizations like the NHRC,
National Consumer Disputes Redressal Commission,
the Law Commission of India etc. 2%

]
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Further, about 36 per cent of appointments were made
to tribunals, ad hoc committees and government
positions like Lokayukta. In some cases, the judges
had been appointed to commissions even four months
ahead of retirement.
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While 56 per cent of the appointments were made because they were required by law, the others were
ad hoc appointment$”’Furthermore, over the last few years there has been an exponential increase in the
number of post-retirement appointments, with more of these appointments becoming political in nature.
The last nine years of the current regime has seen as many gubernatorial appointments of retired
Supreme Court judges as seen in the last six decades?*

When the issue of post-retirement jobs for judges was discussed during the Constituent assembly
debates, the assembly was decidedly against barring judges from taking up such appointments. On 7
June 1949, Professor KT Shah moved a motion, which, if passed, would have prohibited judges of the
Supreme Court or of any of the high courts, who had served for five consecutive years on the bench,
from being appointed to any executive office 2

Professor Shibban Lal Saksena, who supported Shah’s motion, explained: “if the temptation of being
appointed to other high positions after retirement is not removed, it will also be liable to be abused by the
Executive or by any party in power and they may hold out such temptations which might affect the
independence of the judiciary. | personally feel that the amendment is very salutary and healthy ... | hope
that somewhere in our Constitution the principle enunciated here will be embodied so that the judiciary
may be above temptation and nobody may be able to influence it.”206

Dr BR Ambedkar, however, disagreed with Shah’s suggestion, and ultimately the constituent assembly
voted against such a proscription. Dr. Ambedkar observed, “The judiciary to a very large extent is not
concerned with the executive: it is concerned with the adjudication of the right of the people and to some
extent of the rights of the Government of India and the Units as such....To a large extent [the judiciary]
would be concerned in my judgment with the rights of the people themselves in which the government of
the day can hardly have any interest at all. Consequently the opportunity for the executive to influence
the judiciary is very small and it seems to me that purely for a theoretical reason to disqualify people from
holding other offices is to carry the thing too far.” 207

Over the years, those in favour of post-retirement jobs have primarily argued that the valuable
experience and insights that competent and honest judges acquire during their period of service cannot
be wasted after retirement. However, critics have argued, immediate post-retirement appointments of the
judges create a cloud over the sanctity of their judgments, irrespective of their merits.208

While arguing against the appointment of judges, in 2012 Arun Jaitley had stated, “In some cases the
pre-retirement judicial conduct of a judge is influenced by the desire to get a post retirement
assignment.... However, we are still operating under a system where various tribunals and other quasi-
judicial assignments are filled up with retired judges.” 2%
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Considering Ambedkar’s position it is clear that he was mistaken to believe that the judiciary would not
be concerned with the executive. As the history of independent India has shown us, the Supreme Court
and the high courts often sit on judgment over executive action. The courts are vested with the power to
issue writs quashing executive decisions, and the government of the day, therefore, has a fundamental
interest in how the judiciary functions.

A 2017 study had found Supreme Court judges who deliver verdicts that favour the government have a
. . . . 210,

better chance of being appointed to post-retirement jobs. The study looked at a sample of around 650

judgments from the Supreme Court between 1999 and 2014. These judgments were chosen from a pool

of over 2,600 cases involving the Union government during this period. The study concluded that

“authoring judgments in important cases decided in favour of the government is indeed positively

associated with securing a post SC job”.

According to the authorg,I “This suggests the presence of corruption in the form of government influence
over judicial decisions.” Therefore, it can be argued that the inducement of post-retirement jobs for
judges can create a conflict of interest and influence pre-retirement judgments.

In the master of roster case the Supreme Court had reiterated that public confidence was the greatest
asset of judiciaryz.lzlt stated, “The faith of the people is the bed-rock on which the edifice of judicial review
and efficacy of the adjudication are founded. Erosion of credibility of the judzilciary, in the public mind, for
whatever reasons, is greatest threat to the independence of the judiciary.” Thus, even a perception of
bias can have a negative impact on judicial independence.

Trend
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While, it is important that the valuable experience of judges should not be wasted, immediate post
retirement appointments cannot come at the expense of judicial independence. Government-sponsored
post-retirement appointments will always continue to raise suspicion over judgments.

Therefore, it is necessary to put in place a process to regulate post-retirement appointments of judges
which has minimal influence of the executive, in addition to having a mandated cooling off period. This

can ensure that the expertise of the judges is leveraged without undermining judicial independence.

Withholding Assent for Appointment of Judges recommended by the Collegium

Source: Image

An open conflict has been going in this matter. The Advocates’ Association Bengaluru had filed a plea
raising the issue of “extraordinary delays” in the appointment of judges to the high courts, which is
“detrimental to the cherished principle of the independence of the judiciary”. It referred to 11 names
which were recommended and later, reiterated also.

In its April 2022 order, the Supreme Court had said the Centre should appoint judges within three-four
weeks if the Collegium reiterates its recommendations unanimously. Terming it “unacceptable”, the Court
expressed displeasure on 10th Nov 2023 over the Centre keeping pending the names recommended for
appointment as judges in the higher judiciary, including those reiterated by the apex court Collegium.

“Post second reiteration, only the appointment has to be issued. Keeping names on hold is not
acceptable; it is becoming some sort of a device to compel these persons to withdraw their names, as
has happened,” a bench of Justices S K Kaul and A S Oka said.”"

214 hitps://indianexpress.com/article/india/not-acceptable-sc-pulls-up-centre-over-withholding-names-for-appointment-as-judges-826 2864/
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3.2.3 Executive - Riding Roughshod over the others

The executive branch consists of the President, Vice President, and a Council of Ministers, led by the
Prime Minister. The executive power of the government is vested in the President of Indid, Who is elected
to a five-year renewable term by an electoral college consisting of the elected members of both houses
of parliament, and the elected members of the legislative assemblies of all the states. The vice president,
chosen by an electoral college made up of only the two houses of parliament, presides over the Rajya
Sabha.217

The powers of the president are largely nominal and ceremonial, except in times of emergency. The
President can exercise his/her authority only with the aid and advice of the Council of Ministers headed
by the Prime Minster.?'®

The president may, however, proclaim a national state of emergency when there is perceived to be a
grave threat to the country’s security,z%r impose direct presidential rule at the state level when it is
thought that a particular state legislative assembly has become incapable of functioning effectivelyz.onhe
president may also dissolve the Lok Sabha and call for new parliamentary elections after a prime minister

loses a vote of confidence **'

It is the Prime Minister who exercises real executive power in the Indian political system. As the head of
the Council of Ministers, he/she isng:hosen by the leader of the majority party in the Lok Sabha and is
formally appointed by the president. The Council of Ministers, also formally appointed by the president, is
selected by the prime ministef”’The Council of Ministers and the Prime Minister work on the principle of
collective responsibility?*They remain in power throughout the term of the Lok Sabha, unless they lose a
vote of confidence.

As we saw there has been a constant attempt by the Executive to dominate the other two branches and
the trend has accelerated enormously in the period since 2014. But there is another way in which it has
been by usurping the powers — the powers given to the states.

Since India follows a federal system, along with the mutual exclusiveness of the three organs, there is
also a separation of functions between the union executive and the states. This is done to ensure the
union does not usurp the powers of a state. The Constitution contains elaborate provisions to regulate
the various dimensions of the relations between the Union and the states, which includes the
demarcation of their respective areas of legislation. There is a two-fold method of distribution of
legislative powers*{a) With respect to territory; and (b) With respect to subject matter.

215 Article 53 of the Indian Constitution
216 Article 54 and 56, Ibid

217 Article 64 and 66, Ibid

218 Article 74, Ibid

219 Article 352, Ibid

220 Article 356, Ibid

21 Article 83(2), Ibid

222 Article 75(1), Ibid

223 |pid

224 Article 75(3), Ibid

225 https://www.legislation.gov.uk/ukpga/ | 935/2/pdfs/ukpga 19350002 en.pdf
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Article 245 provides that (subject to the provisions of the Constitution).*

« Parliament may make laws for the whole or any part of the territory of India and
« The legislature of a State may make laws for the whole or any part of the State.

The
Indian Constitution

Source: Image

Thus, article 245 sets out the limits of the legislative powers of the Union and the States with respect to
geography. However, clause (2) of Article 245 states that a law made by Parliament cannot be
invalidated on the grounds that it has extra-territorial operation i.e. it takes effect outside the territory of
Indiaf.UThus, if any law is made by the parliament regarding extraterritorial operations, no questions can
be raised on its validity purely on the grounds of extra-territoriality.

Article 246 of the Indian constitution provides for a threefold distribution of legislative powers between
Union and the State Governments based on subject matter. The article provides that:**®

« The Parliament has exclusive power to make laws with respect to any of the matters enumerated in
List | of the Seventh Schedule (the Union List).

« The Parliament and the Legislature of any State has power to make laws with respect to any of the
matters enumerated in List Il in the Seventh Schedule (the Concurrent List).

« The Legislature of any State has exclusive power to make laws with respect to any of the matters
enumerated in List Il in the Seventh Schedule (the State List).

« The Parliament also has power to make laws with respect to any matter for any territory of India not
included in a State, including the matters enumerated in the State List.

« The provisions of Article 246 are to be read with the entries in the Union List, State List and the
Concurrent List in Schedule VII of the Indian Constitution.

226 Article 245, Ibid
227 Article 245(2), Ibid
228 Article 246, The Constitution of India.
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Thus, the Constitution of India prevents the possibility of arbitrariness and tyranny by providing for
functional separation of powers between the three organs as well as between the Union and the States.
The Indian judiciary plays a critical role in ensuring that the executive does not exceed its Constitutional
boundaries and prevents it from the arbitrary exercise of power. However, in spite of an extensive system
of division of powers there have been several instances where the executive has misused its powers and
undermined the Constitutional spirit. Some of these instances are mentioned below.

Misuse of Powers of Governors to Curb the Autonomy of States

Source: Image

In India, the President and the Governor are often regarded as titular heads of the state. Article 153 of
the Indian Constitution specifies the position of a governof”*The Governor has been accorded a nominal
status, whereas the council of ministers, headed by the Chief Minister, is supposed to run the affairs of a
state.

Therefore, on most issues, the governor needs to exercise his powers and functions on the advice of
Council of ministers headed by the chief minister. As per Article 155 of the Constitution, the President
appoints the Governor under his seal and warrant*However, it is the Central government that files
nominations of candidates for the position of Governor, and then the President takes a call. Article 156 of
the Constitution, prescribes the Governor’s term in office as being during the pleasure of the President.”'

A state's Governor acts in a dual capacity. Firstly, he acts as the executive head of the state, and
secondly, he acts as a representative of the central government. The second role of the Governor often
leads to friction between his position and that of the state government, especially when a party that
governs a state is in opposition to the central government’’The primary cause for friction is that a

Governor is not elected by anybody and is still perceived as an integral part of the state”’

229 Article 153 of the Indian Constitution.
230 Article 1535, Ibid.

231 The doctrine of pleasure has its origins in English law. In England, the moral rule is that a civil servant of the Crown holds office during the pleasure of the
Crown. This means his services can be terminated at any time by the Crown, without assigning any reason. Even if there is a contract of employment involving
the Crown, the Crown is not bound by it. The doctrine of pleasure is based on public policy and this pleasure is absolute.

232 https://legalaffairs.gov.in/sites/default/files/The %2 0lnstitution %2 00f%20Governor%20under%2 0the %2 0Constitution. pdf

233 Ibid
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Moreover, the state government has no power to overrule the orders of the Governor, and neither is
there a procedure for his impeachment. Thus, the Governor essentially has no accountability to anyone,
apart from the people who have appointed him. If the Governor acts in a manner against the interests of
the people of the State, as perceived by the State Legislature they cannot do anything except complain
to the President.

Additionally, the Chief Minister is also appointed by the Governor. Under circumstances where one party
gets a clear majority, the Governor may have no discretion in the matter, however, when no single party
or coalition gets a clear majority, the Governor has the discretion to exercise his judgment on who should
be invited

Over the years since independence there has been a rise of various regional political parties which has
led to a situation that different political parties are in power in different States. In such a situation and
because the Governor owes his appointment and his continuation in office to the Union Council of
Ministers, in states where different parties are in power than the central government, there is
apprehension that he is likely to act in accordance with the instructions, received from the Union Council
of Ministers rather than on the advice of the state Council of Ministers. Consequently, they have often

been called agents of the Centre?*

Some examples of the misuse of power of Governors by the Union Executive:

« In the 2017 election, in the 60 member assembly in Manipur, Congress emerged as the siggle largest
party winning 28 seats, however Governor Najma Heptulllah invited BJP to prove majority. Later BJP
got together 4 MLAs from the National People’s Party, 4 from the Naga Peoples Front and one from
TMC to form the government, with BJP’s Biren Singh sworn in as Chief Minister of the state.

« In 2017 in Bihar, Nitish Kumar-led JD(U) broke the alliance with Congress and RJD, and later formed
an alliance with the BJP and staked claim to form the government. BJP appointed Governor Keshari
Nath Tripathi ignored the single largest party RJD’s claim and made Nitish Kumar the Chief Minister.”®

 In the 2018 Meghalaya elections, Congress, despite winning more seats than any other party, could
not form the governmentz.”In the 50 seat assembly, the Congress won 21 seats, followed by NPP 19,
and BJP and UDP, two and six, respectively. However, governor Ganga Prasad invited Conrad
Sangma of the NPP to prove his majority. Sangma’s NPP formed an alliance with the UDP, PDF,
HSPDP, and the BJP to form the government in the state.

234 Ibid
235 |bid

236 htths://www.mondag.com/india/constitutional-administrative-law/ | 080480/powers-of-a-governor-head-of-state-or-mouthbiece-of-centre
237

https.//www.hindustantimes.com/assembly-elections/cong-is-single-largest-party-in-manipur-but-not-necessary-to-invite-them-to-form-govt-governor-najma-
heptulla/story-XDgTIcB | wALyHOzArbeGJl.html

238 pitns.//thewire.in/politics/bihar-nitish-kumar-rid-lalu-prasad-yadav-mahagathbandhan

239 hitps://economictimes.indiatimes.com/news/politics-and-nation/big-jolt-to-congress-meghalaya-governor-reportedly-invites-nfp-to-form-
govt/articleshow/63 159045.cms
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 After the 2019 assembly election results, the tussle over the CM post among BJP, NCP, Shiv Sena,
and Congress led to a political crisis in Maharashtra. Due to disagreement, no political party was able
to prove its majority to form a government and the President’s rule was imposed in the state on the
basis of a report of the Governof:'In his report, the governor said a situation had arisen in the state
such that even after 15 days of election results being declared a stable government was not possiblez.42

« The Tamil Nadu Governor Mr RN Ravi had been sitting on a number of Bills which were passed by
the state assembly and eventually did not provide assent to ten of those, leading the Supreme Court
to question Ravi’'s decision later to forward those for the assent of the President. The matter has not
been resolved as this article was being written. But it has led many to ask whether the Governor was
behaving constitutionally.

Curbing of the Freedom of the Fourth Estate

Source: Image

A 2020 study by Free Speech Collective found that 154 journalists were “arrested, detained, interrogated
or served show cause noticesz4f30r their professional work” between 2010 and 2020, in India, with 40% of
these cases occurring in 2020. These journalists predominantly worked for non-English media houses, or
were freelancers or worked with the digital media.

The study was based on an analysis of various summons, detentions, arrests, questionings and show-
causes notices against journalists over the past decade. It found that along with cases being filed under
various sections of the Indian Penal Code (IPC), terror and sedition related charges had also been
increasingly applied against journalistsz.‘MThe journalists were mainly booked under sections of the
Unlawful Activities (Prevention) Act and the Official Secrets Act. The study said: "For journalists reporting
from conflict areas like Jammu and Kashmir, constant surveillance and summons from the police or
administration over news reports is routine, with the unspoken threat of a case being filed if journalists
continue to challenge the invisible boundaries drawn for them."**

240 hitns://timesofindia.indiatimes.com/india/maharashtra-political-crisis-timeline/articleshow/72 208 | 64.cms

241 hitps.//www.thehindu.com/news/national/other-states/presidents-rule-imposed-in-maharashtra/article6 1 62036 9.ece
242 ki
Ibid

243 https://freespeechcollective.in/2020/ 1 2/24/behind-bars-arrests-and-detentions-of-journalists-in-india-20 1 0-2020/
244 Ibid
245 Ibid
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Some recent incidents of arrest post 2020 (see Appendix B for detailed case studies):

- Keralite journalist Siddique Kappan was arrested in October 2020 while he was on his way to Uttar
Pradesh t296 report on the Hathras gangrape case, when a 19-year-old Dalit girl was raped and
murdered. The police claimed he had links with now-banned outfit Popular Front of India (PFI) and
was plotting a conspiracy to incite violence in the state. He was subsequently charged under the
Unlawful Activities (Prevention) Act and was imprisoned for over two years. While the Supreme Court
granted him bail on these charges in February 2021, a separate money laundering case was pressed
against him by the Enforcement Directorate the same month. In December 2022, he finally got a bail
from the Allahabad High Court in the case filed by the ED. He was then released in February 2023,
after more than two years?’

« Mohammed Zubair, journalist and co-founder of Alt-News, a fact-check website was arrested by the
Delhi Police in June 2022, on charges of posting an allegedly objectionable tweet in 2018"He was
arrested from his residence in Bengaluru and brought to Delhi to join an investigation based on a
complaint filed in 2020. He was remanded to a day’s police custody which was extended by four
days2.49Then he was sent to judicial custody for 14 days. The SC granted him interim bail for 5 days,
however, there were 6 different FIRs against him in different places across UP, each of which
ordered a 14 day judicial custody. His incarceration generated a lot of criticism. Ultimately, the
Supreme Court granted him bail in all 6 cases on 20 July 2022, nearly a month after he was arrested,
calling the FIRs a “vicious cycle” of police action2s0

« Teesta Setalvad, journalist, co-editor of anti-communalism portal Sabrang, and a human rights
activist was arrested in Ahmedabad by the Antiterrorist Squad (ATS) of the Gujarat police on charges
of alleged forgery and conspiracy on 26th June 2022, following the Supreme Court judgment in the
Zakia Jafri case®'A day before the arrest, an ATS team forcibly entered her residence in Mumbai,
Maharashtra, detained her without a warrant and took her to Ahmedabad. She was then produced
before a magistrate and remanded to police custody till 2 July. She was later granted interim bail by
the Supreme Court in September 2022%*

According to the annual World Press Freedom Index, compiled by the group Reporters without Borders,

India has experienced a steady decline in press freedom since 2016. It has slipped from a position of 133

out of a total of 180 countries in 2016, to 140 in 2019 and it currently (2022) stands at the 150th positionz.5 ’
The Constitution of India recognizes the freedom of the press as an essential part of the freedom of

speech and expression as guaranteed in Article 19(1)(a) ¢

Press freedom is the amalgamation of all civil and political rights. In a democratic set up the press acts
as a bridge between the government and its people. Democracy cannot survive without this right. With
the increasing attacks and jailing of journalists, this space for press freedoms is shrinking consistently.
The ongoing suppression of the freedom of the press in India undermines the very essence of
democracy.

246 hitps://www.indiatoday.in/india/story/846-days-timeline-of-siddique-kappans-case-as-he-walks-out-ofsjail-2329454-2023-02-02
247 Ibid

248 https://indianexpress.com/article/india/zubair-case-timeline-from-arrest-to-bail-804 171 1/

249 Ibid

20 Ibid

251 https://thewire.in/media/backstory-the-teesta-arrest-points-to-medias-deliberate-amnesia-over-gujarat-pogrom

50


https://www.indiatoday.in/india/story/846-days-timeline-of-siddique-kappans-case-as-he-walks-out-of-jail-2329454-2023-02-02
https://indianexpress.com/article/india/zubair-case-timeline-from-arrest-to-bail-8041711/
https://thewire.in/media/backstory-the-teesta-arrest-points-to-medias-deliberate-amnesia-over-gujarat-pogrom

3.3 Conclusion

As we see from the survey of above, every constitutional value laid down in the Preamble, justice, liberty,
equality and fraternity, and every democratic institution — the legislature, the judiciary and the fourth
estate have been violated over the past ten years. As we approach the 75th anniversary of the adoption
of the Constitution on 26th November, we need to reflect whether this is merely the result of a
majoritarian regime with an authoritarian leader, which may pass, or it is something deeper and structural
and had to surface sometime or the other.

We tend to believe it is the latter — it is a cautionary nudge, nay jolt, to the complacence with which the
people of India, particularly its elites, had taken democracy for granted. It would be good to remember
the aphorism “The price of freedom is eternal vigilance”, generally ascribed to Thomas Jefferson.
However, it was first said by John Philpot Curran’s in a speech on the Right of Election in 1790 He said:

“It is the common fate of the indolent to see their rights become a prey to the active. The
condition upon which God hath given liberty to man is eternal vigilance; which condition if he
break, servitude is at once the consequence of his crime and the punishment of his guilt”.

N7
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Source: Image
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4) Need to build a state policy for social cohesion on

constitutional values
Ravinder Pal Singh %>8

4.1 Background

It is in the nature of humans to subjugate and subordinate other humans or communities. It is a natural
fear in large multicultural societies that individual rights may get suppressed by the beliefs and
preferences of influential religious or ethnic communities. This kind of public fear was commonly
experienced in authoritarian states where regimes have support of the ethnic or religious majority.
However, in democracies with large diversity, the need is to build public confidence in the State, based
on rule of secular laws. For the state to build stability and harmony, it needs to build policies for social
cohesion, based on liberal constitutional-values that provide equal access to justice to address fears of
minorities, which they may face in circumstances of strident or adversarial religious majoritarianism.

Source: Image

4.2 Introduction

India has not only the largest population among all countries, but probably the largest religious and
cultural diversity on the planet, living in one territory administered through rule of law based on an
inclusive Constitution. The philosophy that designed the India Constitution was sensitive to the
challenges of religious polarization that can cause instability of the state when a highly diverse Indian
society gets divisive and adversarial.

Large multicultural and multi-denominational democracies could evolve into either of the two directions

258 Col. (Retd.) Ravinder Pal Singh was a Senior Fellow at the Institute for Defence Studies & Analyses, New Delhi, Ford Fellow at the School of Public Affairs,
University of Maryland, and Senior Fellow at the Geneva Centre for Democratic Control of the Armed Forces (DCAF), He later headed the Arms Procurement
Decision-Making project at Stockholm International Peace Research Institute (SIPRI).
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A) Polarization of communal or ethnic religious identities for consolidation of electoral vote banks would
heighten the priorities of religious community. It could also generate fear, resentment, distrust and even
political violence could occur among the communities. Polarization could lead the state towards
majoritarian and authoritarian directions.

B) An alternative direction is driven by a state policy for building social cohesion based on constitutional
values and principles. This approach would reinforce pluralism, inclusion, and public trust. It requires
creating knowledge of how constitutional values intersect with public affairs.

Thereafter, steps would have to be taken to disseminate these values to enhance inter-faith
understanding and tolerance in the society. This would lead the state towards to direction of stability.

4.2.1 Significance of building social cohesion on constitutional values as a state policy

Whatever form of worship one chooses to have is not the issue, but intolerance of different religious
beliefs and practices towards each other causes turbulence in the larger society. If social stability and
trust in the country are the desired objectives to sustain socio-economic growth, then one has to think
about how to create such conditions.

The state should build social cohesion based on the foundation of Indian Constitution as a policy. It will
promote humanism, social cohesion and philosophical ideals enshrined in the Constitution to be
disseminated in society, through the legislature, the executive, the judiciary, the media and the
academia.

For the past seven decades these principles and values were consigned to books which people should
have read and understood; imbibed its values to give meaning to their lives and to the conduct of their
communities; built trusting and tolerant relations with people from different cultures, castes and religions.
These values did not develop nor got deepened, because the Governments did not feel the necessity to
fulfil these foundations of social cohesion.

Social cohesion is necessary in society as mankind needs to live in harmony, nurture good faith and live
in an inclusive society. These values characterise our society, and accordingly, norms will be set for
social conduct. These norms will influence individuals and groups to treat each other with courtesy
despite having diverse cultures, religions, faith and beliefs. That is where our liberal and inclusive
Constitution gifts us with a set of principles, laws and rules to guide society towards consensus and
stability.

An assumption was made that by inclusion of these principles in the Preamble of the Constitution, it
would provide a natural inspiration to the people of India to follow these values. Societal experience has
revealed that these values have been neglected over the decades, and practiced more in breach. On the
contrary, negative norms have become prevalent in the Indian society and have come to dominate it.

In order to build trust among the diverse people of India, one does get inspiration from one’s religious
teachings. But considering the diversity of religions, the bedrock of moral conduct of institutions of the
state are therefore embedded in our constitutional values. These principles, if followed with sincerity, will
promote public harmony that is so essential for social cohesion in the country.
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Over the past seven decades, these constitutional values have neither been adequately communicated,
nor understood nor imbibed by the people of India. This gap is because the Governments of different
States, which are responsible for creating such knowledge and disseminating these values in our society,
have failed to develop policies to do so.

There is also a concern that in some societies, as common people we are reluctant to speak truth to
power. As experienced during the period of colonial power, this reluctance had led to an easier
subjugation of disparate communities. There is a real concern that is this attitude will allow easier
polarization of religious communities by any political leadership that is disposed towards religion-based
polarisation and authoritarianism.

Political leaderships in liberal democracies need to be mindful of citizens’ tendencies to accept beliefs
that create an “us versus them” mentality along communal lines. This may lead to an increase of religious
and communal consolidation for electoral mobilization by parties desirous of consolidating this divide into
political vote banks. The next step would be that cleavages of communal politics will spill over into
antagonism and violence. Therefore, a political response is required to curb this communalisation of
politics.

India not only has the largest population, but it also has the largest religious and ethnic diversity on the
planet, residing in one territory, administered by laws based on an inclusive Constitution. What is
common between the people of Northeast India and Gujarat? What are common elements that connect
people of Kashmir and Tamil Nadu? What is the common medium, other than the bonds of common
constitutional values?

Therefore question arise: what binds together the diversity of India other than trust that has to be built on
Constitutional values? What can get the people together to stand up for: liberty of the other to practice
their rights; fraternity to build bonds of brotherhood despite diversity of cultural identities; equality in
accessing economic opportunities; and justice delivery for protection of one and all under rule of law
without discrimination between communal identities?

4.2.2 What are the threats to Social Cohesion in a multi-denominational country?

When a political leadership prefers a religious identity to consolidate their vote banks, wouldn't other
communities feel discriminated that their religious and civil rights have been subordinated? These
conditions would raise questions: whether majoritarianism or secularism enables social cohesion for
stability and harmony, especially in a vast multi-cultural democracy inhabited by communities that
practice varied beliefs? Would religious polarization or social concord be more effective in building public
harmony and stability in a country?
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Wouldn't social cohesion provide essential preconditions for socio-economic development®and building
security? Can divided societies develop a security structure that will protect the country without an
ideology of national unity? Wouldn't polarization undermine inter-faith trust? As India’s political
mobilisation capacities are assessed to be weaker, between politics of division or social cohesion, which
condition will provide a unifying ideology for a country’s socio-economic growth and national security? >

The following situations threaten Social Cohesion in a multi-denominational country:

1. When political parties use divine deities or sacred religious beliefs and texts to divide societies for
electoral purposes through antagonism, to project a perception that the political party is the exclusive and
final arbiter or defender of rights of a specific religion.

2. When a political party uses state resources to conflate the loyalty to the state with one of its religions,
a question emerges if such a practice is Constitutional, ethical or even legal?

3. When a political party, conflates religion with loyalty to a specific party as indication of nationalism and
patriotism, it is likely to sow discord in building national resilience.

4. When a political party heightens religious-political fears by calling upon citizens to show loyalty to a
party ideology that conflates religion. Wouldn't it lead to communal violence?

4.3 What can be done?

If we want to give life to our Constitutional values, then we need take a “whole of society” approach.

A
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Goldman Sachs Report “Rise of Affluent India” ascribes affluence in India due to per capita income of top 4.1% population is higher than Rs. 70,000 p.m.
Whereas the redlity of economic well-being of the majority from the same Report shows that per capita income of 300 million or 20.3% Indian population is
between Rs 10400/- and Rs 17800/- p.m. and per capita income bottom of half of Indian population 700 million is less than Rs 10400/- p.m. Times of India,
New Delhi I3 Jan 2024. Another data on state of poverty and hunger is from the Gol which lists 810 million populations as the beneficiaries of the free
rations scheme PM Garib Kalyan Anna Yojana

Lt. Gen. MK Katiyar, the GOC in C Western Command, states that Indian Army’s strength lies in its secular approach and apolitical character, that any
compromise on these principles will harm the Army. See _https://scrollin/latest/| 062 | | 8/armys-strength-lies-in-its-secular-approach-apolitical-character-says-
western-command-chief For these reasons, the Indian military establishes multi-denominational prayer rooms and believes that guarding social cohesion in

military units as an essential professional necessity. Even a hint of preferences for any religion by the leadership would seriously jeopardize the cohesion and
fighting spirit of units in combat. As it is India’s political mobilization, as a factor of comprehensive national power is considered weaker. Yan Xuetong, “The
Rise of China and its Power Status,” Chinese Journal of International Politics, Vol. 1, 2006.
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As a culture of tolerance and temperance is essential to be imbibed in our society, then education is the
most effective vehicle to build values of social cohesion, which provides the base for the values and
principles of India’s constitution.

It enshrines the concept of social, political and economic justice for all; the principle of liberty secures for
our people, freedom of religion, faith and beliefs; provide equality before law and of economic
opportunities to each and every citizen; the principle of fraternity aims to build trust among all peoples of
the motherland, that they are members of the family with equal status. Fraternity promotes a spirit of
oneness among all, irrespective of caste, religion, ethnicity or class.

The state has lost several decades in failing to build these constitutional values for social cohesion.
Should our leadership keep repenting this failure or should it decide that we cannot lose time anymore,
and act with expediency?

Different states of India will need to pass legislation for their University system to create age appropriate
syllabus and knowledge centers on how to apply Constitutional principles to different Government
departments and sectors of civil society. Thereafter, this knowledge has to be publically disseminated.

1) Institutionalization of social cohesion requires legislation to build public education on Constitutional
values and principles. This should be followed dissemination of knowledge on barriers and opportunities
to develop constitutional values in the whole of society. To start with, post graduation level education is
required to train Constitutional Counselors. This should be supplemented by PhD level research on
barriers and ways to span communal chasms that create resentment or violence between communities. It
would require research into region-specific policies, plans and methods to build harmony and social
cohesion.

2) The state governments would need to establish career tracks for a cadre of Constitutional Counselors.
Along with activists, they should disseminate knowledge of constitutional values that should be
implemented in civil and police services; education system; health and hospitality sectors; industrial trade
unions; religious bodies; public and private sector corporations, the media, in the municipalities and
panchayats and so on.

Source: Image
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3) The cadre of Constitutional Counselors would be required to accord training in certificate courses to all
departments of the Executive branches; particularly the teachers in the education sector; in public and
private sectors of the industry and in the financial sector. These courses should follow a policy for growth
in social cohesion and constitutional values to bring stability in public services, industrial relations and in
business relations.

4) Constitutional Counselors with PhDs and experience in working with the system, can professionally
assist in legislative oversight functions of members of State assemblies in: a) drafting legislative
guestions; b) carry out impact assessment of the proposed bills; c) facilitate verification and scrutiny of
socio-economic plans and outcomes; d) examine budget proposals with help of experts in the academia,
industry and specialists to advance public accountability as required in the Constitution.

5) The corporate businesses in service sectors and industrial trade unions in manufacturing sector have
commercial interests that require maintaining stable community relations for their financial benefits. Using
Constitutional Counsellors would help in building stable work environment through inter-community
dialogue. It would improve social cohesion and stability at workplaces in industrial and businesses which
will bring its benefits. The state governments will also benefit from economic growth flowing from
industrial peace, by advancing constitutional values and communal harmony, as part of CSR
Programmes.

4.3.1 Methods to develop and disseminate constitutional values
Here are some concrete suggestions to build social cohesion and constitutional values:

1) Building up of social cohesion should begin at the formative years of early childhood schooling. At this
age building a sense of compassion, empathy, kindness and respect for persons and children from
different communities starts with family-child-teacher interaction. Education for social cohesion should be
progressed through appropriately designed curriculum through primary, secondary and tertiary levels of
education.

There is a need to build awareness of our traditions of syncretism for all students at tertiary-level
education. They should learn about the saints identified with the bhakti movement, other than those from
their own religion, such as: Buddha, Mahavir, Thiruvalluvar, Baba Farid, Khwaja Moinuddin Chisti, Kabir,
Ravidas, Meera, Nanak, Basavanna, Ramakrishna, Periyar, Gandhi, Mother Theresa and others.

2) Can student unions engage with questions of common constitutional values to build bonds that
communicate trust through the length and breadth of this land and people inhabiting this country?
College unions should consider organizing an Indian Society for Social Cohesion on Constitutional
Values of Justice; Equality; Liberty and Fraternity to spread messages of respect through cultural events.

3) The states should pass legislation for institutionalization of knowledge creation and dissemination on
the benefits of social cohesion and disseminate methods to advance pluralism as a State policy.

4) By taking for whole of society approach for mass education on constitutional values, the society will
build public norms for equal access to justice; equality in economic opportunity; civil liberties to worship
one's beliefs without fear; fraternity among diverse communities in choice of habitation and plural
education.
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5) Implementation of social cohesion policy by the Executive should be monitored and reviewed in terms
of outcomes and alternatives, through a legislative oversight process.

6) Restore religion to its respectful place as an individual's right to practice his or her personal faith with
dignity. Restore an individual's freedom to choose his or her form or place of worship, without disturbing
broader public interest.

7) Using religion or its symbols for electoral populism by any political party should be declared
unconstitutional. The 2022 Supreme Court judgment in the Abhiram Jain vs CD Commachen case in this
regard must be enforced — it laid down that appealing to the ascriptive identities (including religion) of any

candidate as well as the voters constitutes a ‘corrupt practice’ under Section 123(3) of the
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Representation of Peoples Act, 1951

Representation
of people Act,
1951
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4.4 Conclusion

To prevent pluralism from being dominated by majoritarianism, when political and social spaces for
dialogue between diverse communities are shrinking, the challenge for the younger generation is to
create inter-faith and ethnic harmony for their long term futures.

The country requires a social movement for the people to become free from fear of societal differences
and fear of populist measures by those political leaders who heighten communal politics for electoral
benefits; fear of repeal of affirmative laws that brings up backward communities; concerned with
conversion of divine deities and sacred religious beliefs into instruments of politics; and fear of politically
motivated antagonism between religious, ethnic and caste identities, which could lead to hatred and
violence.

If the leadership does not build bonds of constitutional values between diverse communities, then how
shall a country remain united? During the past seven decades of centre-periphery conflicts, the state has
struggled to maintain a national identity. It's time that its conscientious citizens ask, whether social
cohesion will enable harmony and stability or would majoritarianism keep the country’s minorities and
backward castes safer?

26l https://www.scobserver.in/cases/abhiram-singh-cd-commachen-electoral-abbeals-case-background/
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5.1 The path to peace In Manipur. Rahul Gandhi in Imphal

Click the link below to watch the video
https://youtu.be/d95j86kNy1Q

5.2 Rahul Gandhi reaches relief camps In Moirang, Manipur

Click the link below to watch the video
https://youtu.be/a-YNn-rgcbw
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